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STATE OF NEW YORK

6451

2019- 2020 Regul ar Sessi ons

| N ASSEMBLY

March 7, 2019

Introduced by M of A MOSLEY -- read once and referred to the Conmttee
on Ways and Means

AN ACT to amend the public service law, in relation to authorizing the
conmi ssi oner of the public service commission to admnister the conmu-
nity nmedi a devel opnent tax credit and fund; to amend the tax law, in
relation to providing a credit to certain taxpayers for contributions
to the community nedia developnent fund; and to anend the state
finance law, in relation to establishing the community nedia devel op-
ment fund

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. The public service law is anended by addi ng a new section
28 to read as foll ows:

8§ 28. Power to adnminister the comunity nedia developnent tax credit
and fund. 1. (a) The conmmissioner is authorized to administer the comu-
nity nmedia developnent tax credit to provide tax incentives to taxpayers
who are direct broadcast satellite service providers or video stream ng
service providers as defined in section twenty-four-b of the tax law for
contributions to the comunity nedia developnent fund, established
pursuant to section ninety-nine-mof the state finance | aw

(b) The conm ssioner shall pronulgate regulations by Decenber thirty-
first, two thousand twenty to establish procedures for the allocation of
tax credits pursuant to section twenty-four-b of the tax |law Such rules

and requl ati ons shall include provisions describing the application
process, the due dates for such applications, the standards whi ch shal
be used to evaluate the applications, the docunentation that wll be

provided to taxpayers to substantiate to the conni ssioner the anpbunt of
tax credits allocated to such taxpayers, and such other provisions as
deened necessary and appropriate. Notw thstanding any other provisions
to the contrary in the state adninistrative procedure act, such rules

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old law to be onmitted.
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and requlations may be adopted on an energency basis if necessary to
neet such Decenber thirty-first, two thousand twenty deadline.

(c) In order to be eligible for such tax credits, a taxpayver nust
submit an application (in a formprescribed by the comm ssioner) to the
conm ssi oner.

(d) If, after reviewing the application subnitted by the taxpayer, the
conmm ssi oner determ nes that such taxpayer has made contributions to the

community nedia devel opnent fund, then the commi ssioner shall issue the
taxpayer a certificate of eligibility that establishes the taxpayer as a

qualified taxpayer.

2. (a) The commissioner is authorized to utilize the npnies in the
community nedia developnent fund, for distribution to eligible nunici-
palities and community nedia organizations in proportions as provided in
paragraph (b) of this subdivision, provided however, that the conms-
sioner nmay make available up to ten percent of the nonies in the fund
for operational expenditures annually.

(b) The conmi ssioner shall annually identify all nunicipalities within
the state who receive a franchise fee pursuant to 47 U S. C. section 542
and have a comunity nedia organization present in such nunicipality and
distribute the nonies in the fund to such nmunicipalities proportionally
based upon the population of such nmunicipalities. & such nonies
distributed to a municipality, sixty percent shall be distributed
directly to such municipality and forty percent shall be distributed to
the community media organization for such nunicipality.

3. For the purposes of this section, "comunity nedia organi zation"
shall nean the entity responsible for managing public, educational or
governnental access facilities, as defined in 47 U S.C._ section 522(16).

8§ 2. The tax law is anmended by adding a new section 24-b to read as
foll ows:

8§ 24-b. Comunity nedia devel opnent tax credit. (a) For the purposes
of this section the following terns shall have the follow ng neanings:

(1) "Direct broadcast satellite service", neans the distribution or
broadcasting by satellite of video progranmming or services directly to
receiving equipnent |ocated at an end user subscriber's or an end user
custoner's prem ses, including, but not linmted to, the provision of
premium channels, the provision of nusic or other audio services or
channels, and any other service received in connection wth the
provision of direct broadcast satellite service.

(2) "Direct broadcast satellite service provider", neans a person who
transmts, broadcasts or otherw se provides direct broadcast satellite
service to subscribers or custoners in the state.

(3) "Video streaning service", neans the distribution or broadcasting
of video progranmming sent over the Internet and displayed by the viewer
in real tine for a fee on a subscription basis.

(4) "Video streanmi ng service provider", neans a person who transnmts,
broadcasts or otherw se provides video stream ng service to subscribers
or custoners in the state.

(5) "Goss receipts", neans all consideration of any kind or nature
received by a direct broadcast satellite service provider or video
st rean ng service provider, or an affiliate of such person., in

connection with the provision of direct broadcast satellite service or
video streaming service to subscribers or custoners, including recurring
nonthly charges for direct broadcast satellite service or video stream
ing service and pay-per-view, video-on-demand and other event-based
charges for direct broadcast satellite service or video streamng

service; provided, however, that gross receipts shall not include:
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(i) charges for the rental of equipnent related to the provision of
direct broadcast satellite service or video streaning service;

(ii) activation, installation, repair and maintenance charges or sini-
lar service charges related to the provision of direct broadcast satel-
lite service or video streanm ng service

(iii) service order charges, service termnation charges or any other
adm nistrative charges related to the provision of direct broadcast
satellite service or video stream ng service;

(iv) revenue not actually received, regardless of whether it is
billed, including., but not limted to, bad debts:;

(v) revenue received by an affiliate or other person in exchange for
suppl ving goods and services used by a direct broadcast satellite
service provider or video stream ng service provider

(vi) refunds, rebates or discounts nade to subscribers or custoners,
to advertisers or to other persons;

(vii) revenue fromtel ecomunications service as defined in 47 US.C
section 153(46);

(viii) revenue from information services as defined in 47 US. C
section 153(20);

(ix) revenue fromany service that is subject to tax under article
twenty-eight of this chapter

(x) revenue fromthe sale of capital assets or surplus equi pnent not
used by the purchaser to receive direct broadcast satellite service or
video streaming service from the direct broadcast satellite service
provider or video stream ng service provider;

(xi) reinbursenents nmade by progranmmers to the direct broadcast satel-
lite service provider or video stream ng service provider for marketing
costs incurred by such service provider for the introduction of new
programm ng that exceed the actual costs incurred by such service
provi der;

(xii) late paynent fees collected fromsubscribers or custoners; or

Xiii charges, other than those charges specifically described here-
in, that are aggregated or bundled wth such specifically-described
charges on a subscriber or custoner's bill, if the direct broadcast
satellite service provider or video streaming service provider can
reasonably identify the charges in its books and records kept in the
regul ar course of business.

(6) "Person", neans an individual, partnership, limted liability
conpany, trust or association. wth or without transferable shares,
joint-stock conpany, corporation, society, club, organization, institu-
tion, estate, receiver, trustee, assignee or referee and any other
person acting in a fiduciary or representative capacity, whether
appointed by a court or otherwise, and any conbination of individuals
acting as a unit.

(7) "Subscriber or custoner", neans any person or nenber of the gener-
al public who receives direct broadcast satellite service or video
streamng service froma direct broadcast satellite service provider or
video stream ng service provider and does not further distribute such
service in the ordinary course of business.

(8) "Video progranmmi ng", neans progranmm ng provided by, or conparable
to programming provided by, a television broadcast station including,
but not limted to, video programming provided by local networks,
national broadcast networks, cable networks and all forns of pay-per-
view video entertainnent.

(b) A taxpayer who is a direct broadcast satellite service provider or
video streami ng service provider shall be allowed a credit of up to five
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percent of such service provider's gross receipts for such tax year
against the tax inposed by articles nine-A and twenty-two of this chap-
ter for contributions to the comunity nedia devel opnent fund estab-
| ished pursuant to section ninety-nine-mof the state finance |aw.

(c) The commi ssioner of the public service conm ssion shall promul gate
regulations by Decenber thirty-first, two thousand twenty to establish
procedures for the allocation of tax credits as required pursuant to
section twenty-eight of the public service law. Such rules and regu-

lations shall include provisions describing the application process, the
due dates for such applications, the standards which shall be used to
evaluate the applications, the docunentation that will be provided to

taxpayers to substantiate to the departnent the anpunt of tax credits
allocated to such taxpayers, and such other provisions as deened neces-

sary and appropriate.
(d) The credit allowed under this section for any taxable vyear shal

not reduce the tax due for such year to |l ess than the anpbunt prescribed
in paragraph (d) of subdivision one of section two hundred ten of this
chapter. Provided., however, that if the anount of the credit allowable
under this section for any taxable year reduces the tax to such anount,
the excess shall be treated as an overpaynent of tax to be credited or
refunded in accordance with the provisions of section one thousand
eighty-six of this chapter. Provided further, the provisions of
subsection (c) of section one thousand eighty-eight of this chapter
notw t hst andi ng, no interest shall be paid thereon.

(e) The taxpayer may be required to attach to its tax return its
certificate of eligibility issued by the conmissioner of the public
service commission pursuant to section twenty-eight of the public
service | aw

(f) Cross-references. For application of the credit provided for in
this section, see the following provisions of this chapter:

(1) Article 9-A. section 210-B. subdivision 53;

2 Article 22: section 606, subsection (i aragraph (1 subpar a-
graph (B), clause (xliv); and

(3) Article 22: section 606, subsection (jjj).

§ 3. Section 210-B of the tax law is anmended by adding a new subdivi-
sion 53 to read as foll ows:

53. Comunity nedia devel opnent tax credit. (a) A lowance of credit. A
taxpayer shall be allowed a credit, to be conputed as provided in
section twenty-four-b of this chapter, against the tax inposed by this
article.

(b) Application of credit. The credit allowed under this subdivision
for any taxable vear may not reduce the tax due for such vyear to less
than the ampunt prescribed in paragraph (d) of subdivision one of
section two hundred ten of this article. However, if the anpunt of cred-
it allowed under this subdivision for any taxable year reduces the tax
to such ampunt, any amount of credit thus not deductible in such taxable
year will be treated as an overpaynent of tax to be credited or refunded
in accordance with the provisions of section one thousand eighty-six of
this chapter. Provided, however, the provisions of subsection (c) of
section one thousand eighty-six of this chapter notw thstanding. no
interest will be paid thereon.

8 4. Section 606 of the tax law is anmended by adding a new subsection
(jjj) to read as foll ows:

(jjj) Comunity nedia devel opnent tax credit. (a) Allowance of credit.
A taxpayer shall be allowed a credit, to be conputed as provided in




O©CoOoO~NOUP~WNE

A. 6451 5

section twenty-four-b of this chapter, against the tax inposed by this
article.

(b) Application of credit. If the anpunt of the credit allowed under
this subsection exceeds the taxpayer's tax for the taxable vyear, any
anount of credit not deductible in that taxable vear will be treated as
an overpaynent of tax to be credited or refunded in accordance with the
provi sions of section six hundred eighty-six of this article. Provided,
however, no interest will be paid thereon.

8§ 5. Subparagraph (B) of paragraph 1 of subsection (i) of section 606
of the tax law is anended by adding a new clause (xliv) to read as
foll ows:

(xliv) Community nedia Anmpbunt of the credit under
devel opnment credit under subdivision fifty-three of section
subsection (jjj) two hundred ten-B

8§ 6. The state finance law is anended by adding a new section 99-mto
read as foll ows:

8 99-m Community nedia devel opnent fund. 1. There is hereby estab-
lished in the joint custody of the conptroller and the conm ssioner of
taxation and finance a special fund to be known as the "comunity nedia
devel opnent fund".

2. (a) Al nonies received by the conptroller or the conmm ssioner of
taxation and finance for the purpose of this fund shall be deposited
herein. No nonies nmry be transferred fromthis account to any other
account except by authority of the comm ssioner of the public service
conm ssi on.

(b) Such fund shall <consist of the revenue collected pursuant to
section twenty-four-b of the tax law and any other revenues coll ected by
or _appropriated to the fund pursuant to any other | aw

3. Monies of the fund, following appropriation by the |egislature,
shall be wutilized by the conm ssioner of the public service conmni ssion
for distribution to nunicipalities and conmmunity nedia organizations
pursuant to the provisions of section twenty-eight of the public service
law. The comrissioner of the public service comrmission nay, at his or
her discretion, nmake available up to ten percent of the npnies in the
fund for operational expenditures annually.

4. Al paynents of npnies fromthe fund shall be nade on the audit and
warrant of the conptroller.

§ 7. This act shall take effect immediately and apply to taxable years
begi nning on or after January 1, 2021.




