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February 20, 2019

Introduced by M of A ENG.EBRI GHT, ORTIZ, COLTON -- Milti-Sponsored by
-- M of A GALEF -- read once and referred to the Comrmittee on
Correction

AN ACT to anmend the correction law, in relation to the judicial determ-
nation that an offender is a sex offender or a sexually violent preda-
tor; and to repeal subdivision 2 of section 168-k of such |aw relating
thereto

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Subdivision 3 of section 168-d of the correction law as
amended by chapter 11 of the laws of 2002, is anended to read as
fol | ows:

3. For sex offenders rel eased on probation or discharged upon paynent
of a fine, conditional discharge or unconditional discharge, [H—shal-

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
[-] is oldlawto be omtted.
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aw] the board shall nmake a | evel of notification reconmendation to the
court in accordance with section one hundred sixty-eight-I of this arti-
cle. Fi nal level of notification deterninations by the court shall be
made after a classification hearing where in making the determ nation,
the court shall include a review of any victins statenent and any mate-
rials subnmitted by the sex offender. The court shall provide that the
of fender receive fair witten notice of the classification hearing which
shall include a statenent of the proceeding's purpose, the board's
reconmendation and ramfications of classification level, and a state-
nment of the offender's right to be represented by counsel at the hear-
ing. The offender shall have the right to have counsel appointed and for
pre-hearing di scovery of docunentary evidence on which the board's |evel
of notification recommendati on was determ ned. The state nust prove the
facts supporting any classification determnation. The offender shal
have the right to appeal a level of notification deternination.

§ 2. Subdivisions 1, 2 and 3 of section 168-g of the correction |aw,
as anmended by section 18 of subpart B of part C of chapter 62 of the
| aws of 2011, are anended to read as foll ows:

1. [ a en e i

i ] For sex of fenders under
board shall make a level of notification recommendation to the court in
accordance with section one hundred sixty-eight-1 of this article. Fina
level of notification deternminations by the court shall be nade after a
classification hearing where in neking the deternmination, the court
shall include a review of any victimis statenment and any materials
subnitted by the sex offender. The court shall provide that the offen-
der receive fair witten notice of the <classification hearing which
shall include a statenent of the proceeding's purpose, the board's
recommendation and ranmifications of classification level, and a state-
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nent of the offender's right to be represented by counsel at the hear-
ing. The offender shall have the right to have counsel appointed and for
pre-hearing discovery of docunmentary evidence on which the board's |evel
of notification recommendation was determ ned. The state nust prove the
facts supporting any classification determnation. The offender shal
have a right to appeal a level of notification determnation.

2. Every sex offender who on the effective date of this article is
then on comunity supervision or probation for an offense provided for
in subdivision two or three of section one hundred sixty-eight-a of this
article shall wthin ten cal endar days of [such—determnation] receipt
of hearing notification register with his parole or probation officer.
On each anniversary of the sex offender's initial registration date
thereafter, the provisions of section one hundred sixty-eight-f of this
article shall apply. Any sex offender who fails or refuses to so conply
shal |l be subject to the same penalties as otherw se provided for in this
article which woul d be i nposed upon a sex offender who fails or refuses
to so conmply with the provisions of this article on or after such effec-
tive date.

3. [#+] Upon final court level of notification determnation it shal
be the duty of the [parele—or—probatien—-ofificer] court to inform and
regi ster such sex offender according to the requirenments inposed by this
article. [A—parole—or—probation—ofiicer] The court shall give one copy
of the formto the sex offender and shall, within three calendar days,
send two copies electronically or otherwise to the departnment which
shall forward one copy electronically or otherwise to the law enforce-
ment agency having jurisdiction where the sex offender resides upon his
or her comunity supervision, probation, or local conditional release.

8 3. Subdivision 2 of section 168-k of the correction lawis REPEALED
and two new subdivisions 2 and 2-a are added to read as foll ows:

2. For sex offenders under this section, the board shall neke a | evel
of notification recomendation to the court in accordance wth section
one hundred sixty-eight-1 of this article. Final level of notification
deternminations by the court shall be made after a classification hearing
where in making the determination, the court shall include a review of
any victims statenent and any naterials subnitted by the sex offender.
The court shall provide that the offender receive fair witten notice of
the classification hearing which shall include a statenent of the
proceeding's purpose, the board's recommendation and ranifications of
classification level, and a statenent of the offender's right to be
represented by counsel at the hearing. The offender shall have the right
to have counsel appointed and for pre-hearing discovery of docunentary
evidence on which the board's level of notification recomendation was
deternined. The state nust prove the facts supporting any classification
deternmination. The offender shall have a right to appeal a level of
notification determ nation.

2-a. Upon final court |level of notification determnation, it shall be
the duty of the court to informand reqgister such sex offender according

to the requirenents inposed by this article. The court shall give one
copy of the formto the sex offender and shall, within three cal endar
days, send two copies electronically or otherwise to the division which
shall forward one copy electronically or otherwise to the | aw enforce-

nent agency having jurisdiction where the sex offender resides upon his
parole, probation, or upon any form of state or |local conditiona
rel ease.
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8 4. The opening paragraph of subdivision 6 of section 168-1 of the
correction | aw, as anended by chapter 11 of the laws of 2002, is anended
to read as foll ows:

Applying these guidelines, the board shall nmake a recommendation, for
of fenders who on the effective date of this article were then incarcer-
ated, on probation or parole for an offense provided for in subdivision
two or three of section one hundred sixty-eight-a of this article, which
shall be confidential and shall not be available for public inspection,
except for sex offender prehearing discovery, to the sentencing court as
to whether such sex offender warrants the designation of sexual preda-
tor, sexually violent predator or predicate sex offender. Applying these
sane guidelines, the board shall within [siy] ninety calendar days
prior to the discharge, parole, release to post-rel ease supervision or
rel ease of a sex offender nake a recomrendati on which shall be confiden-
tial and shall not be available for public inspection, except for sex
of fender prehearing discovery, to the sentencing court as to whether
such sex of fender warrants the designation of sexual predator, sexually
violent offender, or predicate sex offender as defined in subdivision
seven of section one hundred sixty-eight-a of this article. In addition,
the gui delines shall be applied by the board to nmake a reconmendation to
the sentencing court which shall be confidential and shall not be avail -
able for public inspection, providing for one of the following three
| evel s of notification depending upon the degree of the risk of re-of-
fense by the sex offender.

8§ 5. Section 168-n of the correction | aw, as added by chapter 192 of
the laws of 1995, subdivision 1 as anended by chapter 11 of the |laws of
2002, subdivisions 2 and 5 as anended by chapter 453 of the laws of
1999, and subdivision 3 as anended and subdivi sion 6 as added by chapter
684 of the laws of 2005, is anended to read as foll ows:

§ 168-n. Judicial determination. 1. [A—deterwhationthat—anr-ofifender
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reconmendation to the court as to whether an offender is a sex offender,
a sexual predator, a sexually violent predator or a predicate sex offen-
der pursuant to section one hundred sixty-eight-1 of this article. The
board shall make a level of notification recommendation to the court in
accordance with section one hundred sixty-eight-1 of this article. Fina
level of notification determ nations by the court shall be nmade prior to
the offender's discharge, parole or release and after a classification
hearing where in naking the deternmination, the court shall include a
review of any victims statenent and any nmaterials subnitted by the sex
of fender. The court shall provide that the offender receive fair witten
notice of the classification hearing which shall include a statenent of
the proceeding's purpose, the board's recommendation and ram fications
of classification level, and a statenent of the offender's right to be
represented by counsel at the hearing. The offender shall have the right
to have counsel appointed and for pre-hearing discovery of docunentary
evidence on which the board's level of notification recomendation was
deternined. The state nust prove the facts supporting any classification
deternmination. The offender shall have a right to appeal a |level of
notification determ nation.

[4-] 2. Upon deternmination that the risk of repeat offense and threat
to public safety is high, the sentencing court shall also notify the
di vision of such fact for the purposes of section one hundred sixty-
eight-q of this article.

[5-] 3. Upon the reversal of a conviction of a sexual offense defined
i n paragraphs (a) and (b) of subdivision two or three of section one
hundred sixty-eight-a of this article, the appellate court shall remand
the case to the lower court for entry of an order directing the expunge-
ment of any records required to be kept [herein] pursuant to this arti-
cle.

[6<] 4. If a sex offender, having been given notice, including the
time and place of the determ nation proceeding in accordance wth this
section, fails to appear at this proceeding, wthout sufficient excuse,
the court shall conduct the hearing and nake the deternminations in the
manner set forth in subdivision [th~ee] one of this section.

8§ 6. This act shall take effect imediately.




