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Introduced by M of A MWMEINSTEIN, CUSICK, TITUS, CYMBROW TZ, JAFFEE
HYNDMAN, PAULI N, COLTON, ABI NANTI, SEAWRI GHT, SANTABARBARA, ZEBROWBKI ,
TAYLOR -- read once and referred to the Conmttee on | nsurance

AN ACT to anend the insurance law, in relation to unfair claim settle-
ment practices

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. The insurance law is anmended by addi ng a new section 2601-a
to read as foll ows:

8 2601-a. Unfair claimsettlenent practices; civil renedy. (a) Any
person may bring a civil action against an insurer if such person
suffers danmages as provided in this section with regard to a policy
issued or renewed pursuant to this chapter against any insurer doing
business in this state upon such clainmant proving by a preponderance of
the evidence that such insurer's refusal to pay or unreasonable delay in
paynent of anpunts clained to be due under a policy was not substantial -
ly justified. An insurer is not substantially justified in refusing to
pay or in unreasonably del aying paynent when the insurer:

(1) failed to provide the claimant with accurate infornation concern-
ing policy provisions relating to the coverage at issue;

(2) failed to effectuate in good faith a pronpt, fair and equitable
settlenent of a claimor portion of a claimand where the insurer failed
to reasonably accord at |east equal or nore favorable consideration to
its insured's interests as it didtoits own interests, and thereby
exposed the insured to a judgnent in excess of the policy limts or
caused other danage to a cl ai mant;

(3) failed to provide atinely witten denial of a claimant's claim
or portion thereof, with a full and conplete explanation of such denial,
including references to specific policy provisions wherever possible;
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(4) failed to act in good faith by conpelling such claimant to insti-
tute suit to recover anmpbunts due under its policy by offering substan-
tially less than the anpunts ultinately recovered in such suit;

(5) failed to tinmely provide, on request of the policyholder or the
policyholder's representative, all reports, letters or other docunenta-
tion arising fromthe investigation of a claimand evaluating liability
for or valuation of such claim or

6) refused to pay a claimw thout conductin a reasonable investi-
gation prior to such refusal

(b) Any claimant who establishes liability pursuant to subsection (a)
of this section shall be entitled to recover, in addition to anpunts due
under the policy, interest, costs and disbursenents., conpensatory
danages, and reasonable attorneys' fees incurred by the claimant from
the date of the loss, in recovering nonies due pursuant to the terms of
the policy, as well as such additional punitive danages as the court nmay
al |l ow.

(c) Any claimant nmay recover danages from an insurer doing business in
this state pursuant to this section either as part of an action to
recover under the terns of an insurance policy or in a separate action.

(d) In any trial of a cause of action asserted against an insurer
pursuant to this section., evidence of settlenent discussions witten and
verbal offers to conprom se and other evidence relating to the clains
process shall be admi ssible. |f causes of action relating to liability
of the insurer under the policy and under this section are alleged in
the sane action, the court nmay bifurcate the trial of issues so as to
avoid prejudice to the insurer on the issue of liability under the poli-
cy and facilitate admissibility of evidence on the causes of action
asserted pursuant to this section.

(e) Al anmounts recovered froman insurer as conpensatory dannges,
interest, costs and disbursenents, and reasonable attorneys' fees in any
action authorized in this section shall be excluded by the insurer in
its determnations of the premuns it will charge all policyholders on
all policies issued by it.

(f) Nothing in this section shall be construed to linit a clainmant's
right to a trial by jury for any clains arising under this section and
the rights enunerated in this section do not preclude any comon | aw
clainms or other statutory clains that may exist.

(g) Notwi thstanding any provision of any other law, regulation or rule
to the contrary, the cause of action established in this section shal
be heard in a court of conpetent jurisdiction, and no contract for an
insurance policy shall contain a clause requiring arbitration or forbid-
ding the bringing of a joint action or class action

8§ 2. This act shall take effect on the first of January next succeed-
ing the date on which it shall have becone a law, and shall apply to al
acts and onmissions by insurers occurring on or after such effective
dat e.




