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AN ACT to anmend the civil rights law and the arts and cultural affairs
law, in relation to the right of privacy and the right of publicity;
and to anend the civil practice law and rules, in relation to the
timeliness of comencenent of an action for violation of the right of
publicity

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Section 50 of the civil rights law is renunbered section
50-f and a new section 50 is added to read as foll ows:

8 50. Definitions. For the purposes of sections fifty-f, fifty-qg,
fifty-h, fifty-i and fifty-one of this article, the following terns
shall have the follow ng neanings:

1. "Authorized representative" neans an attorney, talent agent., or
personal manager authorized to represent the individual, or if the indi-
vidual does not have an attorney, talent agent, or personal nanager, a
| abor union representing perforners in audiovisual work.

2. "Deceased individual" neans a natural person who has died while
donmiciled in the state of New York.

3. "Digital replica" neans a conputer-generated or electronic reprod-
uction of a living or deceased individual's likeness or voice that
depicts the likeness or voice of the individual being portrayved. A

digital replica is included within an individual's portrait.

4. "Secretary" neans the secretary of state.

5. "Fund-raising" neans an organized activity to solicit donations of
noney or other goods or services frompersons or entities by an organ-
ization, conpany or public entity.

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
[-] is oldlawto be omtted.
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6. "Expressive sound recording or audiovisual work" includes an audi o-

book, interactive gane, live perfornmance, novie, radio or television
program song., or like nedia if it is fictional, nonfictional. or
nusical entertainnent.

7. "Individual" neans a natural person.

8. "Nane" neans the actual or assumed nane, or nicknane, of a living

or deceased individual that identifies that individual.

9. "Nude" neans the realistic display of genitals, pubic area, anus, a
femal e' s post-pubescent nipple or areola, including the use of technol o-
gy to depict the body parts of another as being those of the individua
or to inpose nude body parts onto the individual.

10. "Person" neans any natural person, firm association, partnership,
corporation, conpany, syndicate, receiver, commpn |law trust, conserva-
tor, statutory trust, or any other entity by whatever nane known or
however organi zed, fornmed or created, and includes not-for-profit corpo-
rations, associations, educational and religious institutions, politica
parties, and conmunity, civic or other organizations.

11. "Persona" neans., individually or collectively, the nane, portrait
or picture, voice, or signature of an individual.

12. "Right of privacy" neans a personal right, which protects against
the unauthorized use of a living individual's nane, portrait or picture,
voice, or signature for advertising purposes or purposes of trade with-

out witten consent and the nental, enptional, or reputational injuries
sust ai ned, extingui shed upon deat h.

13. "Right of publicity" nmeans an independent property right, derived
fromand i ndependent of the right of privacy, which protects the unau-
thorized use of a living or deceased individual's nane, portrait or

picture, voice, or signature for advertising purposes or purposes of
trade without witten consent and the pecuniary |oss sustained.

14. "Sexual acts" neans nmsturbation, sexual intercourse, oral or ana
sexual conduct, penetration of, or wth, an object, bestiality, or
transfer of senen onto the individual

15. "Signhature" nmeans a handwitten or otherwise legally binding form
of an individual's nane, witten or authorized by that individual., which
di stinguishes the individual fromall other individuals.

16. "Visual work" includes:

a. Avisual rendition including, but not limted to, a painting., draw
ing, video, sculpture, npsaic, or photograph; or

b. A work of calligraphy; or

c. A work of graphic art including, but not linmted to, an etching,
lithograph, serigraph, or offset print; or

d. Acraft work in materials including, but not limted to, a collage,
assenbl age, or work consisting of any conbination of paragraphs a, b and
c of this subdivision.

§ 2. Section 50-f of the civil rights law, as renunbered by section
one of this act, is anended to read as foll ows:

: -] 1. For the
purposes of the right of privacy, a living individual's persona shal
not be used for advertising purposes or purposes of trade wthout
obtaining the witten consent of such person, or if a mnor of his or
her parent or guardi an. A contract to create a sexually explicit
digital depiction, as defined by subdivision four of section fifty-one
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of this article nust include a general description of the depiction and
the expressive audiovisual work in which it will be incorporated. An
i ndi vidual has two business days to revoke witten consent for a sexual -
ly explicit digital depiction unless:

(a) the individual was given no less than forty-eight hours to review
the ternms of consent prior to signing it; or

(b) the individual's authorized representative provided witten
approval of the terns of consent.

The witten notice of revocation shall be sent to the person in person

or by sending a revocation by nail., courier, electronic transni ssion or
facsinmle to the person's | ast known address.
2. For the purposes of the right of publicity, a living or deceased

individual's persona is personal property, freely transferable or
descendible, in whole or in part by contract or by neans of any trust or
testamentary instrunent, whether such contract, trust or testanentary
instrument was entered into or executed before or after the effective
date of this subdivision. Such right of publicity shall not be used for
advertising purposes or the purposes of trade wthout obtaining the
witten consent of the individual, his or her successors or assigns as
provided for in the provisions of this article pertaining to the right

of publicity. In the case of a mnor, witten consent nust first be
obtained of his or her parent or guardian for the purposes of an exclu-
sive or non-exclusive license as |limted by section 35.03 of the arts

and cultural affairs law. A parent or guardian is prohibited from
assigning a mnor's right of publicity, and such assignnents shall be
unenforceable. Nothing in this section shall |linmt any other rights such
nm nor _may have.

8 3. The civil rights lawis anended by adding three new sections
50-g, 50-h and 50-i to read as follows:

8 50-g. Duration of an individual's right of publicity. Every individ-
ual's right of publicity shall continue to exist for forty years after
his or her death, and does not expire upon the death of the individual.

8 50-h. Methods of transfer and conveyance. 1. The rights recognized
under the provisions of this article pertaining to the right of public-
ity are freely transferable and descendible, in whole or in part, by the
fol |l owi ng:

(a) contract:

(b) license;

(c) qgift;

(d) trust:;

(e) testanmentary docunent. The rights shall vest in the persons enti-
tled to the right of publicity under the testanentary instrunent of the
deceased individual effective as of the date of that individual's death.
In the absence of an express transfer in a testamentary instrunent of
the deceased individual's right of publicity, a provision in the testa-
nentary instrunent that provides for the disposition of the residue of
the deceased individual's assets shall be effective to transfer the
rights recogni zed under this article in accordance wth the terns of
that provision; and

(f) intestate succession. The right to publicity of an individua
dving intestate shall be distributed under the laws of intestate
succession, and the rights and renedies of this article nmay be exercised
and enforced by a person or persons who possess at least a fifty-one
percent interest of the individual's right of publicity. Such persons
shall make a proportional accounting to, and shall act at all tines in
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good faith with respect to, any other person in whom the rights being
enf orced have vest ed.

2. The rights established by the provisions of this article pertaining
to the right of publicity shall also be freely transferable or descendi -
ble by any subsequent owner of the deceased individual's right to
publicity as recognized by this article. Nothing in the provisions of
this article pertaining to the right of publicity shall be construed to
render invalid or unenforceable any contract entered into by a deceased
individual during his or her lifetine by which the deceased individua
assigned the rights, in whole or in part, to use his or her right of
publicity as defined in this article.

3. If any deceased individual does not transfer his or her rights
under this section by contract, license, qgift, trust or testanentary
docunment, and there are no surviving persons as described in paragraph
(f) of subdivision one of this section, then the property rights associ -
ated with the deceased individual's right of publicity shall term nate

4. Upon the first anniversary of the deceased individual's death, any
person claimng to be a successor in interest who possesses at |east
fifty-one percent interest in the right of publicity of a deceased indi-
vidual under this article or a licensee of a deceased individual's right
of publicity shall register that claimwith the secretary on a form
prescribed by the secretary and upon paynent of a fee of one hundred
dollars. A rights holder may voluntarily register the claimat any tine
prior to the one-year anniversary of the deceased individual's death.
The formshall include the nane and date of death of the deceased indi-
vidual, the nane and address of the clainant, the basis of the claim
and a sworn affidavit under penalty of perjury as to the rights clained.
Clainse registered under this reqgistry and infornmation regarding such
successors in interest to the deceased individual's right of publicity
shall be public records.

5. Upon receipt and after filing of any docunent pursuant to this
section, the secretary shall post the docunent along wth the entire
registry of persons claimng to be successors in interest to the
deceased individual's right of publicity or a registered licensee under
this section upon an internet website devel oped by the secretary for
such purpose. The secretary nmay reproduce by digital or other neans any
of the filings or docunents and destroy the original filing or docunent.

6. The secretary is authorized to promulgate such reqgulations as he or
she shall deem necessary to inplenent the provisions of subdivisions
four and five of this section.

7. No action shall be brought under the provisions of this article
pertaining to the right of publicity by reason of any use of a deceased
individual's right of publicity occurring after the expiration of the
duration of the right of publicity as provided in section fifty-g of
this article. Furthernore, no action may be brought under the provisions
of this article pertaining to the right of publicity for a violation of
a deceased individual's right of publicity that occurs one year after
the anniversary of a deceased individual's death unless the claim is
registered. However, an action may be brought under the provisions of
this article pertaining to the right of publicity for a violation of a
deceased individual's right of publicity for any subsequent publication
manuf acturing, distribution, or sale or use in violation of a deceased
individual's right of publicity once a claimhas been registered.

8. If there is aright of publicity registration for a deceased indi-
vidual, any person seeking to license the right of publicity for the
individual shall have the right to rely upon such reqgistration and post-
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ing and thereby presune that the person who has registered and posted
his or her claim on the secretary's public internet website has the
right to assign or license the deceased individual's right of publicity.
The registration and posting of a person's claimto a deceased individ-
ual's right of publicity on the secretary's public internet website
shall constitute a defense to an action brought under the provisions of
this article pertaining to the right of publicity.

9. Any person who knowi ngly nmakes a false or fraudulent representation
in connection with a registration with the secretary to establish a
claim to a deceased individual's right of publicity pursuant to this
section shall be liable for any damages sustained as a result of the
false or fraudulent registration as deternmined by a court of conpetent
jurisdiction.

10. Any docunent filed with the secretary. whether such docunent is a
reproduction or an original, may be destroyed by the secretary forty-
seven vears after the death of the individual whose right of publicity
has been registered therein. The secretary shall renpve any docunent
regi stered and posted upon the public internet website upon showi ng of a
court order froma court of conpetent jurisdiction that a person claim
ing to be a successor ininterest to a deceased individual's right of
publicity has wongfully registered such claim

8 50-i. No abrogation of rights and renedies. Nothing contained in the
provisions of this article related to the right of publicity shall be
deened to abrogate or otherwise linmt any rights or renedies otherw se
conferred by federal or state |aw.

8 4. Section 51 of the civil rights |law, as amended by chapter 674 of
the laws of 1995, is anended to read as foll ows:

8 b51. Action for injunction and for damages. 1. Applicability. The
provisions of this article related to the right or privacy and the right
of publicity apply to an act or event that occurs within New York.

2. Exceptions. Consent for use of another individual's persona shal
not be required, except as otherw se provided in subdivisions three and
four of this section as it relates to digital replicas, when used in
connection with the foll ow ng:

(a) news, public affairs or sports broadcast, including the pronotion
of and advertising for a public affairs or sports broadcast., an account
of public interest or a political canpaign;

(i) a play, book, nagazine, newspaper, nusical conposition, visua
work, work of art, audiovisual work, radio or television program if it
is fictional or nonfictional entertainnment, or a dramatic, literary or
nusi cal work;

(ii) a work of political, public interest or newsworthy value includ-
ing a conmment, criticism parody, satire or a transformative creation of
a work of authorship; or

(iii) an advertisenent or conmmercial announcenent for any of the works
described in paragraph (a) of this subdivision or this paragraph; or

(c) fundraising purposes by not-for-profit radio and television
stations licensed by the federal communications comri ssion of the United
States, or by not-for-profit advocacy organizations if the use is for
conmmentary or criticism

(d) use of the right of publicity of a deceased individual where the
| i censee or successor in interest has failed to register and post a
claimof right under section fifty-h of this article, until such tine as

a claim of right has been registered and posted as required under such
section.
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(e) Nothing in this section relating to the right of publicity shal
be deened to abrogate or otherwise linmt other rights or exceptions
otherwi se conferred by state and federal case law interpretations as to
the applicability of this section and section fifty of this article nnde
prior to the effective date of the chapter of the laws of two thousand
ni net een whi ch anended this section.

3. Digital replica for purposes of trade in an expressive work. (a)
Use of a digital replica, as defined in subdivision three of section
fifty of this article, of an individual shall constitute a violation if
done without the consent of the individual if the use is:

(i) in an expressive audiovisual or audio work or sound recording, or
in alive performance of a dramatic work, in a manner that is intended
to create, and that does create, the reasonable inpression that the
prof essional actor represented by the digital replica is performng. the
activity for which he or she is known, in the role of a fictional char-
acter; or

(ii) in an expressive audiovisual or sound recording, or in a live
performance of a nusical work, in a manner that is intended to create,
and that does create, the reasonable inpression that the professional
singer, dancer, or nusician represented by the digital replica is
performng, the activity for which he or she is known, in such nusica
wor k; or

(iii) in an expressive audiovisual work, in a manner that is intended
to create, and that does create, the reasonable inpression that the
professional or college athlete represented by the digital replica is
engaging in an athletic activity for which he or she is known.

(b) Consent for the use of the digital replica of an individual as
provided in the provisions of this article shall not be required if such
use is:

(i) for purposes of parody, satire. commentary, or criticism

(ii) in a wrk of political,. public interest. or newswrthy value, or
simlar work, including a docunentary, regardless of the degree of
fictionalization in the work; or

(iii) de mnims or incidental.

4. Digital replica use in a pornographic work. (a) Use of a digital
replica to create sexually explicit material in an expressive audi ovis-
ual work shall constitute a violation of the right of privacy if the use
is intended to depict and does falsely depict an individual as perform
ing in the nude or as engaging in sexual acts they did not perform

(b) Consent shall not be required if such use is:

(i) inrelation to a natter of legitinmate public purpose; or

(ii) in a work of political or newsworthy value, or simlar work; or

(iii) for purposes of commentary or criticism

5. limted imunity. The owners or enployees of any nedium used for
advertising including, but not limted to, newspapers, nagazines, radio
and television networks and stations, cable television systens, bill-
boards, and transit advertising, who make unauthorized use of an indi-
vidual's persona for the purpose of advertising or trade shall not be
liable for such use under the provisions of this article wunless it is
established that such owner or enployee had know edge of the unauthor-
ized use, through presence or inclusion, of the individual's persona in
such advertisenent or publication.

6. Actions for injunction and for danmages. Any person whose [ Rafe—

e ] persona is used within this state for adver-
tising purposes [e+], for the purposes of trade wthout the witten
consent first obtained as [abeve] provided [#8¢] in the provisions of
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this article is entitled to maintain an equitable action in the supr enme

court of this state against the person[ —+m-e+—eorpe+ratien] SO using

hi s [ rare—port+rait—pieture—or—voilece] or her persona, to prevent and
restrain the wuse thereof; and nmay al so sue and recover damages for any

i njuries sustained |nclud|nq an _anount equal to the greater of seven
hundred fifty dollars or conpensatory damages by reason of such use and
if the defendant shall have knowingly used such person's [rare-
portrait—pleture—or—volce] persona in such manner as is forbidden or
decl ared to be unl awful by [seetion—fifiy] the provisions of this arti-
cle relating to the right of privacy or the right of publicity, the
[F+=¢] finder of fact, in its discretion, may award exenplary damages.
[ Bot—nothing] A violation of an individual's right of privacy or right
of publicity may occur without regard to whether the use or activity is
for profit or not-for-profit.

7. No defense. 1t shall not constitute a defense to an action for
violation of an individual's right of privacy or right of publicity that
such violation includes nore than one individual.

8. Use and transfer. Nothing contained in this article shall be so

construed as to prevent any [persen—H+m-e+—ecorporation] individual or

person fromselling or otherwi se transferring any nmaterial containing
such [ prare—portrait—pieture—or—voice] persona in whatever nmediumto
any user of such [pame—portrait—piete—or—voice] persona, or to any
third party for sale or transfer directly or indirectly to such a user,

for use in a manner | awful under this artlcIe[———ne%h+ng——sen%a+ned——+n

9. Visual mork Not hi ng contalned in this article shall be so

construed as to prevent any person fromexhibiting or displaying visual
work, including in a gallery or on an online portfolio specinens of the

work or frommeking the visual work available for |icensing purposes in
so far as the terns of the sale or license does not pernit the user to
violate this article.

10. Manufacturers, witers, conposers and artists. Nothing contained
inthis article shall be so construed as to prevent any person|—H—+m-o+
corporation] from using the [rare—portrait—picture—or—voice—of] perso-
na owned by any manufacturer or dealer in connection with the goods,
war es and nerchandi se manuf actured, produced or dealt in by [k the
manuf acturer which [he] has been sold or disposed of with such [pamre-
portt+ait—pictre—or—voice] persona used in connection therewith; or
fromusing the [nane——pe#%+a+%——p+e%u¢e—e¢—¥e+ee] persona of any author,
conposer or artist in connection with his or her literary, nusical or
artistic productions which he or she has sold or disposed of wth such

[ rare—port+rait—picture—or—voi-ce] persona used in connection therewth.
11. Copyright owners of a sound recording. Nothing contained in this

section shall be construed to prohibit the copyright ower of a sound
recording from di sposing of, dealing in, licensing or selling that sound
recording to any party, if the right to dispose of, deal in, license or
sell such sound recording has been conferred by contract or other writ-
ten docunent by such I|V|ng person or the holder of such rlght [bh¢h+ng
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12. Termination of post nortem right of publicity. Nothing in the
provisions of this article pertaining to the right of publicity shall be
construed as prohibiting the use of the deceased individual's right of
publicity that occurs after the expiration of forty years following his
or her death. Nor shall anything in the provisions of this article
pertaining to the right of publicity be construed as creating liability
or giving rise to any renedy for any actions or conduct involving the
use of a deceased individual's right of publicity that occurred prior to
the effective date of the chapter of the laws of two thousand nineteen
whi ch anended this section.

13. Statute of limtations. Actions brought under the provisions of
this article pertaining to the right of publicity shall be conmmenced
within one year of the date of discovery of the injury to the plaintiff
or fromthe date through the exercise of due diligence such injury
shoul d have been discovered by the plaintiff, whichever is earlier.

8 5. The section headi ng and subdi vision 3 of section 215 of the civil
practice law and rules are amended to read as foll ows:

Actions to be commenced within one year: against sheriff, coroner or
constable; for escape of prisoner; for assault, battery, false inprison-
ment, malicious prosecution, libel or slander; for violation of right of
privacy or the right of publicity; for penalty given to informer; on
arbitrati on award.

3. an action to recover danmages for assault, battery, false inprison-
ment, malicious prosecution, libel, slander, false words causing special
damages, or a violation of the right of privacy or the right of public-
ity under [seetion+tifiy-one] article five of the civil rights |aw,

8 6. Subdivision 1 of section 35.03 of the arts and cultural affairs
| aw, paragraph (a) as anended by chapter 411 of the laws of 2013, is
anended to read as foll ows:

1. A contract made by an infant or nmade by a parent or guardian of an
infant, or a contract proposed to be so nade, under which (a) the infant
is to performor render services as an actor, actress, nodel, dancer,
musi ci an, vocalist or other performng artist, or as a participant or
pl ayer in professional sports, [e~] (b) a person is enployed to render
services to the infant in connection with such services of the infant or
in connection with contracts therefor, or (c) the infant is bound to an
exclusive licensing contract beyond twenty-one nonths for use of their
persona for advertising purposes or purposes of trade, as defined by the
civil rights law, nmay be approved by the suprene court or the surro-
gate's court as provided in this section where the infant is a resident
of this state or the services of the infant are to be perfornmed or
rendered in this state. If the contract is so approved the infant my
not, either during his mnority or upon reaching his najority, disaffirm
the contract on the ground of infancy or assert that the parent or guar-
dian |l acked authority to make the contract. A contract nodified, anended
or assigned after its approval under this section shall be deened a new
contract.

8 7. Severability clause. If any clause, sentence, paragraph, subdivi-
sion, section or part of this act shall be adjudged by any court of
competent jurisdiction to be invalid, such judgnent shall not affect,
impair, or invalidate the remainder thereof, but shall be confined in
its operation to the clause, sentence, paragraph, subdivision, section
or part thereof directly involved in the controversy in which such judg-
nment shall have been rendered. It is hereby declared to be the intent of
the legislature that this act would have been enacted even iif such
invalid provisions had not been included herein.




A. 5605--A 9

1 8§ 8. This act shall take effect on the one hundred eightieth day after
2 it shall have becone a law, and shall apply to all living individuals
3 and deceased individuals who died on or after such date.



