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February 6, 2019

Introduced by M of A CARROLL -- read once and referred to the Commt-
tee on Ways and Means

AN ACT to anend the tax law, in relation to establishing the nininmm
taxabl e i ncome base for business corporations

The People of the State of New York, represented in Senate and Assem
bly., do enact as follows:

Section 1. Subdivision 1 of section 210 of the tax lawis anended by
addi ng a new paragraph (c) to read as foll ows:

(c) Mnimumtaxable incone base. (1) For taxable years beginning on or
after January first, tw thousand twenty-one, the ampbunt prescribed by
this paragraph shall be conputed at the rate of three percent of the
taxpayer's mininmumtaxable incone base. The "taxpayer's nininumtaxable
incone base" shall nean the portion of the taxpayer's nininum taxable
incone allocated within the state, subject to any nodifications required
by subparagraphs two and three of this paragraph.

(2) Except as provided in clause (C of this subparagraph or in
subparagraph three of this paragraph, at the election of the taxpayer
there shall be deducted fromthe portion of its entire net incone allo-
cated within the state either or both of the itens set forth in clauses
(A) and (B) of this subparagraph, except that only one of such
deductions shall be allowed with respect to any one item of property.

(A) Depreciation with respect to any property as described in clause
(G of this subparagraph, not exceeding twi ce the depreciation allowed
with respect to the sane property for federal incone tax purposes. Such
deduction shall be allowed only upon condition that entire net incone be
conputed wi thout any deduction for the depreciation or anortization of
the sane property, and the total of all deductions allowed in any taxa-
ble vyear or years with respect to the depreciation of any such property
shall not exceed its cost or other basis.

(B) Expenditures paid or incurred during the taxable vyear for the
construction, reconstruction, erection or acquisition of any property

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
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such as described in clause (C) of this subparagraph which is used or to
be used for purposes of research and devel opnent in the experinental or
| aboratory sense. Such purposes shall not be deened to include the ordi-
nary testing or inspection of materials or products for quality control
efficiency surveys, nmnagenent studies, consuner surveys. advertising.
pronotions or research in connection with literary, historical or sim-
lar projects. Such deduction shall be allowed only on condition that
entire net incone for the taxable year and all succeeding taxable years
be conmputed without the deduction of any such expenditures and w t hout
any deduction for depreciation of the sane property, except to the
extent that its basis may be attributable to factors other than such
expenditures, or in case a deduction is allowable pursuant to this
clause for only a part of such expenditures., on condition that any
deduction allowed for federal inconme tax purposes on account of such
expenditures or on account of depreciation of the sane property be
proportionately reduced in conputing entire net incone for the taxable
yvear and all succeeding taxable years. Wth respect to property which is
used or to be used for research and devel opnent only in part, or during
only part of its useful life, a proportionate part of such expenditures
shall be deductible. If all or part of such expenditures with respect to
any property shall have been deducted as provided herein, and such prop-
erty is used for purposes other than research and devel opnent to a
greater extent than originally reported, the taxpayer shall report such
use in its report for the first taxable year during which it occurs, and
the departnment may reconpute the tax for the year or years for which
such deduction was allowed, and nay assess any additional tax resulting
from such reconputation regardless of the tine linmtations set forth in
section ten hundred eighty-three of this chapter.

(Q Such deductions shall be allowed only with respect to tangible
property which is depreciable pursuant to section one hundred sixty-sev-
en of the internal revenue code, having a situs in this state and used
in the taxpaver's trade or business i) constructed reconstructed or
erected after Decenber thirty-first, nineteen hundred sixty-three,
pursuant to a contract which was, on or before Decenber thirty-first,
nineteen hundred sixty-seven, and at all tinmes thereafter., binding on
the taxpayer or, property, the physical construction, reconstruction or
erection of which began on or before Decenber thirty-first, nineteen
hundred sixty-seven or which began after such date pursuant to an order
pl aced on or before Decenber thirty-first, nineteen hundred sixty-seven,
and then only with respect to that portion of the basis thereof or the
expenditures relating thereto which is properly attributable to such
construction, reconstruction or erection after Decenber thirty-first,
ni neteen hundred sixty-three, or (ii) acquired after Decenber thirty-
first, nineteen hundred sixty-three, pursuant to a contract which was,
on or before Decenber thirty-first, nineteen hundred sixty-seven, and at
all tinmes thereafter, binding on the taxpayer or pursuant to an order
pl aced on or before Decenber thirty-first, nineteen hundred sixty-seven,
by purchase as defined in section one hundred seventy-nine (d) of the
internal revenue code, if the original use of such property conmenced
with the taxpayer, commenced in this state and conmenced after Decenber
thirty-first, nineteen hundred sixty-three, or (iii) acquired
constructed, reconstructed, or erected subsequent to Decenber thirty-
first, nineteen hundred sixty-seven, if such acquisition. construction
reconstruction or erection is pursuant to a plan of the taxpayer which
was in existence Decenber thirty-first, nineteen hundred sixty-seven and
not t hereafter substantially nodi fi ed, and such acqui sition
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construction, reconstruction or erection wuld gqualify under the rules
in paragraphs four, five or six of subsection (h) of section forty-eight
of the internal revenue code provided all references in such paragraphs
four, five and six to the dates Cctober nine, nineteen hundred sixty-
six, and COctober ten, nineteen hundred sixty-six, shall be read as
Decenber thirty-first, nineteen hundred sixty-seven. A taxpayer shall be
allowed a deduction under itens (i), (ii) or (iii) of this clause only
if the tangible property shall be delivered or the construction, recon-
struction or erection shall be conpleted on or before Decenber thirty-
first, nineteen hundred sixty-nine, except in the case of tangible prop-
erty which is acquired, constructed, reconstructed or erected pursuant
to a contract which was., on or before Decenber thirty-first, nineteen
hundred sixty-seven, and at all tines thereafter, binding on the taxpay-
er. Provided. however, for any taxable year beginning on or after Janu-
ary first, nineteen hundred sixty-eight, a taxpayer shall not be all owed
a deduction under this paragraph with respect to tangi ble personal prop-
erty leased by it to any other person or corporation. For purposes of
the precedi ng sentence, any contract or agreenent to lease or rent or
for a license to use such property shall be considered a |lease. Wth
respect to property which the taxpayer uses itself for purposes other
than leasing for part of a taxable year and |l eases for a part of a taxa-
ble year, the taxpayer shall be allowed a deduction under this paragraph
in proportion to the part of the year it uses such property.

D) If the deductions allowable for any taxable year ursuant to this
subdi vision, exceed the portion of the taxpayer's entire net incone
allocated to this state for such year, the excess may be carried over to
the following taxable year or years and nay be deducted fromthe portion
of the taxpayer's entire net incone allocated to this state for such
year or vyears; provided, however, that in no event shall such excess,
insofar as it reflects deductions taken with respect to itens set forth
in clause (B) of this subparagraph, be carried over to taxable years
commencing on or after January first, two thousand twenty-one.

(E) In any taxable year when property is sold or otherwi se disposed
of, with respect to which a deduction has been allowed pursuant to
clause (A) or (B) of this subparagraph, the gain or |oss thereon enter-
ing into the conputation of federal taxable incone shall be disregarded
in conputing entire net incone, and there shall be added to or
subtracted from the portion of entire net incone allocated within the
state the gain or loss upon such sale or other disposition. In conputing
such gain or loss the basis of the property sold or disposed of shall be
adjusted to reflect the deduction allowed with respect to such property
pursuant to clause (A) or (B) of this subparagraph. Provided. however,
that no loss shall be recognized for the purposes of this clause wth
respect to a sale or other disposition of property to a person whose
acquisition thereof is not a purchase as defined in section one hundred
seventy-nine (d) of the internal revenue code.

(3) At the election of the taxpayer there shall be deducted fromthe
portion of its entire net incone allocated within the state either or
both of the itens set forth in clause (A) or (B) of this subparagraph,
except that only one of such deductions shall be allowed with respect to
any one item of property, and except that a deduction of the item set
forth in clause (B) may not be taken with respect to taxable years
conmmencing on or after January first, two thousand twenty-one.

(A) Depreciation with respect to any property such as described in
clauses (€ and (D) of this subparagraph, not exceeding tw ce the depre-

ciation allowed with respect to the sane property for federal income tax
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pur poses. Such deduction shall be allowed only upon condition that
entire net incone be conputed w thout any deduction for the depreciation
or anortization of the sane property, and the total of all deductions

allowed in any taxable year or years with respect to the depreciation of
any such property shall not exceed its cost or other basis nmultiplied by
the taxpayer's business allocation percentage determ ned under this
paragraph for the first year it deducts such depreciation under this
subpar agr aph.

(B) Expenditures paid or incurred during the taxable yvear for the
construction, reconstruction, erection or acquisition of any property
such as described in clause (C) of this subparagraph which is used or to
be used for purposes of research and devel opnent in the experinental or
| aboratory sense. Such purposes shall not be deened to include the ordi-
nary testing or inspection of materials or products for quality control
efficiency surveys, managenent studies, consuner surveys, adverti sing,
pronptions or research in connection with literary, historical or sini-
lar projects. Such deduction shall be allowed only on condition that it
does not exceed the anmount of the expenditures nultiplied by the taxpay-
er's business allocation percentage deternined under this paragraph for
the vear the expenditures are paid or incurred and that entire net
incone for the taxable year and all succeeding taxable years be conputed
wi t hout the deduction of any such expenditures and w thout any deduction
for depreciation of the sanme property, except to the extent that its
basis may be attributable to factors other than such expenditures, or in
case a deduction is allowable pursuant to this clause for only a part of
such expenditures, on condition that any deduction allowed for federa
incone tax purposes on account of such expenditures or on account of
depreciation of the sane property be proportionately reduced in conput-
ing entire net incone for the taxable yvear and all succeeding taxable
years. Wth respect to property which is used or to be used for research
and devel opnent only in part, or during only part of its useful life, a
proportionate part of such expenditures shall be deductible. If all or
part of such expenditures with respect to any property shall have been
deducted as provided herein, and such property is used for purposes
other than research and devel opnent to a greater extent than originally
reported, the taxpayer shall report such use in its report for the first
taxable vyear during which it occurs, and the tax conm Ssion nmay recont
pute the tax for the yvear or years for which such deduction was all owed,
and may assess any additional tax resulting from such reconputation
regardless of the tine linmtations set forth in section ten hundred
eighty-three of this chapter

(©) Such deductions shall be allowed only with respect to tangible
property which is depreciable pursuant to section one hundred sixty-sev-
en of the internal revenue code, having a situs in this state and used
in the taxpayer's trade or business. The deductions provided for in
clause (A) of this subparagraph shall (i) be allowed only with respect
to tangible property which is (1) constructed, reconstructed or erected
after Decenber thirty-first, nineteen hundred sixty-seven, pursuant to a
contract which was, on or before Decenber thirty-first, nineteen hundred
sixty-eight, and at all tines thereafter, binding on the taxpayer or
property, the physical construction, reconstruction or erection of which
began on or before Decenber thirty-first, nineteen hundred sixty-eight
or which began after such date pursuant to an order placed on or before
Decenber thirty-first, nineteen hundred sixty-eight., and then only wth
respect to that portion of the basis thereof or the expenditures relat-
ing thereto which is properly attributable to such construction, recon-
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struction or erection after Decenber thirty-first, nineteen hundred
sixty-three or (l11) acquired after Decenber thirty-first, nineteen
hundred sixty-seven, pursuant to a contract which was, on or before
Decenber thirty-first, nineteen hundred sixty-eight, and at all tines
thereafter., binding on the taxpayer or pursuant to an order placed on or
bef ore Decenber thirty-first, nineteen hundred sixty-eight., by purchase
as defined in section one hundred seventy-nine (d) of the interna

revenue code, if the original use of such property commenced with the
taxpayer, conmmenced in this state and commenced after Decenber thirty-
first, nineteen hundred sixty-seven, or (Ill) acquired, constructed

reconstructed, or erected subsequent to Decenber thirty-first, nineteen
hundred sixty-eight, if such acquisition, construction, reconstruction
or erection is pursuant to a plan of the taxpayer which was in existence
Decenber thirty-first, nineteen hundred sixty-eight, and not thereafter
substantially nodified, and such acquisition, construction, recon-
struction or erection would qualify under the rules in paragraph four

five or six of subsection (h) of section forty-eight of the interna

revenue code provided all references in such paragraphs four, five and
six to the dates Cctober nine, nineteen hundred sixty-six, and Cctober
ten., nineteen hundred sixty-six, shall be read as Decenber thirty-first,
nineteen hundred sixty-eight. A taxpayer shall be allowed a deduction
under itenms (1), (I11) or (Il11) of this clause only if the tangible prop-
erty shall be delivered or the construction, reconstruction or erection
shall be conpleted on or before Decenber thirty-first, nineteen hundred
seventy, except in the case of tangible property which is acquired,
constructed, reconstructed or erected pursuant to a contract which was,
on or before Decenber thirty-first, nineteen hundred sixty-eight, and at
all tines thereafter binding on the taxpayer. (ii) The deduction
provided for in clause (B) of this subparagraph shall be allowed only
with respect to tangible property (lI) the construction, reconstruction
or erection of which is conpleted after Decenmber thirty-first, nineteen
hundred sixty-seven, and then only with respect to that portion of the
basis thereof or the expenditures relating thereto which is properly
attributable to such construction, reconstruction or erection after
Decenber thirty-first, nineteen hundred sixty-three, or (l1) acquired
after Decenber thirty-first, nineteen hundred sixty-seven by purchase as
defined in section one hundred seventy-nine (d) of the internal revenue

code, if the original use of such property commenced with the taxpayer,
commenced in this state and commenced after Decenber thirty-first. nine-
teen hundred sixty-three. Provided, however, for any taxable vear

beginning on or after January first, nineteen hundred sixty-eight, a
taxpayer shall not be allowed a deduction under this subparagraph wth
respect to tangible personal property leased by it to any other person
or _corporation. For purposes of the preceding sentence, any contract or
agreenent to lease or rent or for a license to use such property shal
be considered a |lease. Wth respect to property which the taxpayer uses
itself for purposes other than leasing for part of a taxable year and
| eases for a part of a taxable year, the taxpayer shall be allowed a
deduction under this subparagraph in proportion to the part of the year
it uses such property.

(D) A deduction under clause (A) of this subparagraph shall be all owed
with respect to tangible property described in clause (C only if such
property is principally used by the taxpayer in the production of goods
by manufacturing; processing; assenbling; refining; mning; extracting;
farm ng; agriculture; horticulture; floriculture; viticulture; or
commercial fishing. For purposes of this clause, nmanufacturing shal
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nean the process of working raw materials into wares suitable for use or
which gives new shapes, new qualities or new conbinations to matter
whi ch already has gone through sone artificial process by the use of
nachinery, tools. appliances and other simlar equipnment. Property used
in the production of goods shall include nmachinery, equipnent or other
tangi bl e property which is principally used in the repair and service of
other machinery, equipnent or other tangible property used principally
in the production of goods and shall include all facilities used in the
manuf acturing operation, including storage of material to be used in
manuf acturing and of the products that are manufactured.

(E) Subject tothe limtation inposed by clauses (A) and (B) of this
subparagraph., if the deductions allowable for any taxable year. pursuant
to this paragraph, exceed the portion of the taxpayer's entire net
incone allocated to this state for such year, the excess may be carried
over to the following taxable year or years and may be deducted fromthe
portion of the taxpayer's entire net incone allocated to this state for
such yvear or years; provided, however, that in no event shall such
excess, insofar as it reflects deductions taken with respect to itens
set forth in clause (B) of this subparagraph, be carried over to taxable
years commencing on or after January first, tw thousand twenty-one.

(F) In any taxable year when property is sold or otherw se disposed
of, with respect to which a deduction has been allowed pursuant to
clause (A) or (B) of this subparagraph, the gain or loss thereon enter-
ing into the conputation of federal taxable incone shall be disregarded
in conputing entire net incone, and there shall be added to or
subtracted from the portion of entire net incone allocated within the
state the gain or |oss upon such sale or other disposition. In conputing
such gain or loss the basis of the property sold or disposed of shall be
adjusted to reflect the deduction allowed with respect to such property
pursuant to clause (A or (B) of this subparagraph. Provided, however,
that no loss shall be recognized for the purposes of this clause wth
respect to a sale or other disposition of property to a person whose
acqguisition thereof is not a purchase as defined in section one hundred
seventy-nine (d) of the internal revenue code.

8§ 2. Section 208 of the tax law is anmended by addi ng a new subdi vi si on
8-B to read as foll ows:

8-B. (a) The term"mninumtaxable incone" shall nean the entire net
inconme of the taxpayer for the taxable year:

(1) increased by the anmount of the federal itens of tax preference set
forth in section fifty-seven of the internal revenue code (with the
nodi fications set forth in paragraph (b) of this subdivision), which
itens of tax preference shall have the sane neaning and be conputed in
the sanme manner as under section fifty-seven of the internal revenue
code;

(2) determined with the federal adjustnents described in paragraph (c)
of this subdivision, which adjustnents shall have the sane neaning and
be conputed in the sane manner as under sections fifty-six and fifty-
eight of the internal revenue code;

(3) increased by the net operating | oss deduction; and

(4) reduced, for taxable years beginning after twd thousand twenty-
one, by the alternative net operating |oss deduction, as defined in
paragraph (d) of this subdivision.

(b) The federal itens of tax preference referred to herei nabove shal
be nodified by deducting "tax-exenpt interest" and "accel erated depreci-
ation or anortization on certain property placed in service before Janu-
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ary 1, 1987", as deternmined under paragraphs five and seven of
subsection (a) of section fifty-seven of the internal revenue code.

(c) The adjustnents referred to herei nabove shall be:

(1) "Depreciation" as detern ned under paragraph one of subsection (a)
of section fifty-six of the internal revenue code. For purposes of this
subparagraph. the depreciation item of adjustnment provided for here
shall not include any anpunt attributable to property for which the tax
benefits of the accelerated cost recovery systemare not avail abl e under
this article by reason of subparagraph ten of paragraph (b) of subdivi-
sion nine of this section;

(2) "Mning exploration and developnent costs" as determ ned under
paragraph two of subsection (a) of section fifty-six of the interna
revenue code;

(3) "Treatnent of certain long-termcontracts" as determ ned under
paragraph three of subsection (a) of section fifty-six of the interna
revenue code;

(4) "lInstallnment sales of certain property" as deternined under para-
graph six of subsection (a) of section fifty-six of the internal revenue
code;

(5) "Circulation expenditures of personal holding conpanies" as deter-
ni ned under subparagraph (C) of paragraph two of subsection (b) of
section fifty-six of the internal revenue code;

(6) "Merchant marine capital construction funds" as determ ned under
paragraph two of subsection (c) of section fifty-six of the interna
revenue code;

(7) "Disallowance of passive activity loss" as determ ned under
subsection (b) of section fifty-eight of the internal revenue code; and

(8) "Adjusted basis"., as it appears in paragraph seven of subsection
(a) of section fifty-six of the internal revenue code, but w thout
taking into account the references therein to paragraph five of
subsection (a) of section fifty-six of the internal revenue code.

(d) The term"alternative net operating |oss deduction" neans the net
operating loss deduction allowed for the taxable vyear, except as
provi ded herein.

(1)(A) The net operating loss for any year beginning after nineteen
hundred eighty-nine which is included in determning such deduction
shall be determned with the adjustnents provided in subparagraph two of
paragraph (a) of this subdivision, and shall be reduced by the itens of
tax preference determ ned under subparagraph one of ar agr aph a of
this subdivision, attributable to such year. An item of tax preference
shall be taken into account only to the extent such item increased the
anount of the net operating loss for the taxable year.

(B In the case of loss years beginning before two thousand twenty-
two, the ampbunt of the net operating loss which nay be carried over to
taxable vyears beginning after two thousand twenty-one shall be equal to
an_anmount which may be carried fromthe |loss year to the first taxable
year of the taxpayer beginning after two thousand twenty-one.

(2) In deternmning the anmount of such deduction, |oss carryforwards
and carrybacks shall be conputed in the manner set forth in paragraph
two of subsection (b) of section one hundred seventy-two of the interna
revenue code, except that, for the reference therein to taxable incone,
there shall be substituted the phrase "ninety percent of nininmumtaxable
incone determined without regard to the alternative net operating |oss
deduction".

(3) The anpunt of such deduction shall not exceed ninety percent of
m ni num taxable incone determned wthout regard to such deduction
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provided, however, the term"ninety percent" shall be read as "forty-
five percent” with respect to taxable years beginning in twd thousand
t went y- one.

(e) The departnment may, whenever necessary in order to properly
reflect the mninmumtaxable incone of any taxpayer, deternine the vear
or period in which any itemof incone or deduction shall be included,
wi thout regard to the nethod of accounting enployed by the taxpayer.

(f) If the period covered by a report under this article is other than
the period covered by the report to the United States treasury depart-
nent, the mninumtaxable incone shall be appropriately nodified pursu-
ant to requlations pronulgated by the United States treasury departnent.

8 3. This act shall take effect January 1, 2021 and shall apply to
t axabl e years comenci ng on or after such date.




