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STATE OF NEW YORK

S. 3335 A. 4652

2019- 2020 Regul ar Sessi ons

SENATE - ASSEMBLY

February 5, 2019

IN SENATE -- Introduced by Sen. KAMNSKY -- read tw ce and ordered
printed, and when printed to be comritted to the Conmittee on Educa-
tion

IN ASSEMBLY -- Introduced by M of A ROZIC -- read once and referred to
the Committee on Education

AN ACT to anend the education law, in relation to requiring nonpublic
and private el enentary and secondary schools to apply to the conms-
sioner of education for crimnal history record checks on prospective
enpl oyees

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Paragraph (a) of subdivision 30 of section 305 of the
education | aw, as anended by chapter 630 of the |aws of 2006, is anended
to read as follows:

(a) The conmi ssioner, in cooperation with the division of crimnal
justice services and in accordance with all applicable provisions of
| aw, shall promulgate rules and regulations to require the fingerprint-
i ng of prospective enpl oyees, as defined in section el even hundred twen-
ty-five of this chapter, of school districts, charter schools and boards
of cooperative educational services and [awiherzihg] requiring the
fingerprinting of prospective enpl oyees of nonpublic and private el enen-
tary and secondary schools, and for the use of information derived from
searches of the records of the division of crimnal justice services and
the federal bureau of investigation based on the use of such finger-
prints. The comm ssioner shall also develop a form for use by schoo
districts, charter schools, boards of cooperative educational services,
and nonpublic and private el enentary and secondary schools in connection
with the subm ssion of fingerprints that contains the specific job title
sought and any other information that may be relevant to consideration
of the applicant. The comri ssioner shall also establish a formfor the
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recordation of allegations of child abuse in an educational setting, as
required pursuant to section eleven hundred twenty-six of this chapter.
No person who has been fingerprinted pursuant to section three thousand
four-b of this chapter or pursuant to section five hundred nine-cc or
twel ve hundred twenty-nine-d of the vehicle and traffic law and whose
fingerprints remain on file with the division of crimnal justice
services shall be required to undergo fingerprinting for purposes of a
new crimnal history record check. This subdivision and the rules and
regul ati ons promul gated pursuant thereto shall not apply to a school
district within a city with a population of one mllion or nore.

8 2. The opening paragraph and subparagraph (i) of paragraph (b) of
subdi vi sion 30 of section 305 of the education |aw, as amended by chap-
ter 630 of the |aws of 2006, are anended to read as fol |l ows:

The commi ssioner, in cooperation with the division of crimnal justice
services, shall pronmulgate a formto be provided to all such prospective
enpl oyees of school districts, charter schools, boards of cooperative
educational services, and nonpublic and private el enmentary and secondary

school s [ Hhat—elest totngorprint—and-—seck —clearance—teor—prospective
enployees] that shall:

(i) informthe prospective enployee that the comni ssioner is required
[ o—authorized] to request his or her crimnal history information from
the division of crimnal justice services and the federal bureau of
i nvestigation and review such information pursuant to this section, and
provide a description of the manner in which his or her fingerprint
cards will be used upon subnission to the division of crimnal justice
servi ces;

8 3. Paragraph (d) of subdivision 30 of section 305 of the education
| aw, as anended by chapter 630 of the laws of 2006, is anended to read
as foll ows:

(d) The conm ssioner shall develop forns to be provided to all schoo
districts, charter schools, boards of cooperative educational services,
and [#+e] all nonpublic and private elenentary and secondary school s
[ Hhat—elect—to—fihgerprint—thei—prospective—enployees], to be conpl eted
and signed by prospective enployees when conditional appointnent or
energency conditional appointnent is offered.

8 4. Subdivision 20 of section 2590-h of the education |aw, as anmended
by chapter 345 of the laws of 2009, is anended to read as follows:

20. Ensure conpliance with qualifications established for all person-
nel enployed in the city district, including requiring the taking of
fingerprints as a prerequisite for licensure and/or enpl oynment of such
personnel . Every set of fingerprints taken pursuant to this subdivision
shall be pronptly subnmitted to the division of crimnal justice services
where it shall be appropriately processed. Furthernore, the division of
crimnal justice services is authorized to submt the fingerprints to
the federal bureau of investigation for a national crimnal history
record check

8§ 5. Subdivision 20 of section 2590-h of the education |aw, as anended
by chapter 100 of the laws of 2003, is anended to read as follows:

20. Ensure conpliance with qualifications established for all person-
nel enployed in the city district, including requiring the taking of
fingerprints as a prerequisite for licensure and/or enploynment of such
personnel . Every set of fingerprints taken pursuant to this subdivision
shall be pronptly submitted to the division of crimnal justice services
where it shall be appropriately processed. Furthernore, the division of
crimnal justice services is authorized to submt the fingerprints to
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the federal bureau of investigation for a national crimnal history
record check

8 6. Subdivisions 1, 2 and 3 of section 3001-d of the education |aw,
as added by chapter 630 of the laws of 2006, are anended to read as
fol | ows:

1. a. "Enpl oyee" shall nean any prospective enpl oyee of a nonpublic or
private elenentary or secondary school [whi-ch—+egui+es—the—fingerprini—
Hhg—of—prospective—enployees—pursuant—tothis—section], or enployee of a
contracted service provider or worker placed within such school under a
public assistance enpl oynent program pursuant to title nine-B of arti-
cle five of the social services law, and consistent with the provisions
of such title for the provision of services to such school, its students
or enployees, directly or through contract, whereby such services
perfornmed by such person involve direct student contact. [Asy] Every
nonpublic or private elementary or secondary school [which—elects—+to]
shall submit for reviewcrinmnal history information concerning prospec-
tive enpl oyees [nus%—de—se—M+Lh—#espee%—%e—eaeh—sueh—p#espee%+4e—enp#oy-
ee], as defined in this paragraph, in accordance with this section.

b. "Volunteer" shall nean any person, other than an enployee, who
provides services to a nonpublic or private elenentary or secondary

school [which—elects—to—reguire—the fingerpriniing—ol—prospective
oployecs—pusuant—to—this soction

], which involve direct student

cont act .

2. [Amy] Every nonpublic or private elenentary or secondary schoo
[Fey] shall require, for the purposes of a crimnal history record
check, the fingerprinting of all prospective enployees pursuant to

section three thousand thirty-five of this article, who do not hold
valid cl earance pursuant to such section or pursuant to section three
thousand four-b of this article or section five hundred nine-cc or
twel ve hundred twenty-nine-d of the vehicle and traffic law. Prior to
initiating the fingerprinting process, the prospective enployer shal

furnish the applicant with the form described in paragraph (c) of subdi-
vision thirty of section three hundred five of this chapter and shal

obtain the applicant's consent to the crinminal history record search.

Every set of fingerprints taken pursuant to this section shall be
pronptly submitted to the comm ssioner for the purposes of clearance for
enpl oynent .

3. (a) Any nonpublic or private elenentary or secondary school may
conditionally appoint a prospective enployee. A request for conditiona
clearance [#s®y] shall be forwarded to the conm ssioner along with the
prospective enployee's fingerprints. Such appointrment may be delayed
until notification by the conm ssioner that the prospective enpl oyee has
been conditionally cleared for enploynent and shall term nate when the
prospective enployer is notified of a determnation by the comn ssioner
to grant or deny clearance, provided that if clearance is granted, the
appoi ntmrent shall continue and the conditional status shall be renoved
Prior to comencenent of such conditional appointnent, the prospective
enpl oyer shall obtain a signed statenment for conditional appointnent
fromthe prospective enpl oyee, indicating whether, to the best of his or
her know edge, he or she has a pending crimnal charge or crimnal
conviction in any jurisdiction outside the state.

(b) Any nonpublic or private elenentary or secondary school may nake
an energency conditional appointnent when an unforeseen energency vacan-
cy has occurred. Wien such appointnent is nmade, the process for condi-
tional appointnment pursuant to paragraph (a) of this subdivision [#&&ay
shall also be initiated. Energency conditional appointnment may conmence
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prior to notification fromthe comm ssioner on conditional clearance and
shall term nate when the prospective enployer is notified by the conm s-
sioner regarding conditional clearance, provided that if conditional
clearance is granted, the appointment nay continue as a conditiona
appoi nt ment . Prior to the comencenent of such appointnent, the
prospective enpl oyer must obtain a signed statenent for energency condi-
tional appointnent fromthe prospective enpl oyee, indicating whether, to
the best of his or her know edge, he or she has a pending crimnal
charge or crimnal conviction in any jurisdiction. An "unforeseen ener-
gency vacancy" shall be defined as: (i) a vacancy that occurred |ess
than ten business days before the start of any school session, including
sumrer school, or during any school session, including sumrer school
without sufficient notice to allow for clearance or conditional clear-
ance; (ii) when no other qualified person is available to fill the
vacancy tenporarily; and (iii) when enmergency conditional appointment is
necessary to maintain services which the school is legally required to
provi de or services necessary to protect the health, education or safety
of students or staff.

(c) Each nonpublic or private elementary or secondary
of—this—seestion-] shall develop a policy for the safety of the children
who have contact wth an enployee holding conditional appointnment or
enmer gency condi ti onal appoi ntnent.

8 7. This act shall take effect imediately; provided that the anend-
ments to paragraph (d) of subdivision 30 of section 305 of the education
law made by section three of this act shall not affect the expiration
and repeal of such paragraph and shall expire and be deened repealed
therewi th; provided further, however, that the amendnents to subdivision
20 of section 2590-h of the education |law nmade by section four of this
act shall not affect the expiration and repeal of such section and shal
expire therewi th, when upon such date section five of this act shal
take effect.
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