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STATE OF NEW YORK
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2019- 2020 Regul ar Sessi ons

| N ASSEMBLY

February 1, 2019

Introduced by M of A KOLB -- read once and referred to the Conmttee
on Governmental QOperations

AN ACT to anmend the executive law, in relation to a statewide disparity
study regarding the participation of mnority and wonen-owned busi ness
enterprises in state contracts

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Section 312-a of the executive law is anended by adding a
new subdi vision 3 to read as foll ows:

3. The director shall develop a procedure to obtain direct feedback
fromapplicants on any problens and burdens they encountered during the
application process or throughout the program and exam ne how the issues
can be addressed to elimnate future programlimitations.

8§ 2. Subdivision 6 of section 313 of the executive |aw, as amended by
chapter 175 of the laws of 2010, is amended to read as foll ows:

6. (a) Wiere it appears that a contractor cannot, after a good faith
effort, comply with the minority and wonen-owned busi ness enterprise
participation requirenments set forth in a particular state contract, a
contractor nmay file a witten application with the contracting agency
requesting a partial or total waiver of such requirenents setting forth
the reasons for such contractor's inability to nmeet any or all of the
participation requirements together with an explanation of the efforts
undertaken by the contractor to obtain the required nminority and wonen-
owned busi ness enterprise participation. In inplenmenting the provisions
of this section, the contracting agency shall consider the nunber and
types of minority and wonen-owned business enterprises located in the
region in which the state contract is to be perfornmed, the total dollar
val ue of the state contract, the scope of work to be perforned and the
project size and term I1f, based on such considerations, the contracting
agency deternmines there is not a reasonable availability of contractors
on the list of certified [busiress] businesses to furnish services for

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
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the project, it shall issue a waiver of conpliance to the contractor. In
maki ng such determnation, the contracting agency shall first consider
the availability of other business enterprises |ocated in the region and
shall thereafter consider the financial ability of mnority and wonen-
owned busi nesses | ocated outside the region in which the contract is to
be perfornmed to performthe state contract.

(b) The conm ssioner is authorized to grant a partial or total waiver
of such good faith efforts to contracts wthin such a county, upon
request of the presiding officer of such county and upon a finding that
there is such a scarcity of minority and wonen-owned business enter-
prises within that county as to effectively preclude participation of
such enterprises in such contracts, and where no reasonable neans of
acconplishing the provisions of this section exist. The conmi ssioner
shall promulgate rules and regulations necessary to inplenent these
provi si ons.

§ 3. Subdivision 1 and 3 of section 314 of the executive |law, as added
by chapter 261 of the |aws of 1988, are anended and a new subdi vi si on
l-a is added, to read as follows:

1. The director shall pronmulgate rules and regulations providing for
the establishment of a statewide certification programincluding rules
and regul ati ons governing the approval, denial or revocation of any such
certification. Such rules and regulations shall include, but not be
limted to, such nmatters as may be required to ensure that the estab-
i shed procedures thereunder shall at least be in conpliance wth the
code of fair procedure set forth in section seventy-three of the civil
rights law. Applications shall be nade available online and in print
and specifically list out all information and docunents required by an
applicant to apply for the programin clear |anguage.

1l-a. The director shall promulgate rules and regulations to establish
an_online help source. This source shall provide real tine business
support for new and existing certified businesses.

3. Followi ng application for certification pursuant to this section,
the director shall provide the applicant wth verbal notice of the
status of the application, including notice of any outstanding deficien-
cies, within twenty-four hours and witten notice of the status of the
application, including notice of any outstanding deficiencies, within
[ Hhity] seven days. Wthin [sisdy] thirty days of submission of a fina
conpl eted application, | i i i '

such—certification] the application shall be deened approved unless the
director shall deny such certification and, in the event of a denial a
statenment setting forth the reasons for such denial. Upon a determ-
nation denying or revoking certification, the business enterprise for
which certification has been so denied or revoked shall, wupon witten
request nmade within thirty days fromrecei pt of notice of such determ -
nation, be entitled to a hearing before an independent hearing officer
desi gnated for such purpose by the director. In the event that a request
for a hearing is not made within such thirty day period, such determ -
nation shall be deenmed to be final. The independent hearing officer
shal |l conduct a hearing and upon the concl usi on of such hearing, issue a
witten reconmendation to the director to affirm reverse or nodify such
determination of the director. Such witten recommendati on shall be
issued to the parties. The director, within thirty days, by order, nust
accept, reject or nodify such reconmendati on of the hearing officer and
set forth in witing the reasons therefor. The director shall serve a
copy of such order and reasons therefor upon the business enterprise by
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personal service or by certified nmail return receipt requested. The
order of the director shall be subject to review pursuant to article
seventy-eight of the civil practice |aw and rul es.

8 4. This act shall take effect i mediately; provided however, that
the anendnments to article 15-A of the executive law made by this act
shall not affect the expiration of such article and shall be deenmed to
expire therewth.



