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STATE OF NEW YORK

1794

2019- 2020 Regul ar Sessi ons

| N ASSEMBLY

January 17, 2019

Introduced by M of A MMGNARELLI -- read once and referred to the
Committee on Governnental Operations

AN ACT to anmend the executive law, in relation to establishing standards
of regulation to permt fanmilial searching and partial DNA matches as
an investigative tool in certain unsolved crines

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Section 995 of the executive |law, as added by chapter 737
of the laws of 1994, subdivision 7 as anmended by chapter 19 of the |aws
of 2012, is anended to read as foll ows:

§ 995. Definitions. Wien used in this article, the foll owi ng words and
terms shall have the nmeani ngs ascribed to themin this section:

1. For purposes of general forensic analysis the term"forensic |abo-
ratory” shall mean any | aboratory operated by the state or unit of |oca
governnent that perforns forensic testing on evidence in a crimnal
i nvestigation or proceeding or for purposes of identification provided,
however, that the exam nation of latent fingerprints by a police agency
shall not be subject to the provisions of this article.

2. For purposes of forensic DNA analysis, the term"forensic DNA | abo-
ratory” shall mean any forensic | aboratory operated by the state or unit
of local governnent, that perforns forensic DNA testing on crine scenes
or materials derived fromthe human body for use as evidence in a crim-
nal proceeding or for purposes of identification and the term"forensic
DNA testing” shall nean any test that enploys techniques to exanine
deoxyri bonucleic acid (DNA) derived fromthe human body for the purpose
of providing information to resolve issues of identification. Regu-
lation pursuant to this article shall not include DNA testing on materi -
als derived fromthe human body pursuant to title five of article five
of the public health law for the purpose of determning a person's
genetic disease or nedical condition and shall not include a | aboratory
operated by the federal government.

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
[-] isoldlawto be omtted
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3. "DNA testing methodol ogy" neans nethods and procedures used to
extract and analyze DNA naterial, as well as the nethods, procedures,

assunptions, and studies used to draw statistical inferences from the
test results.
4. "Blind external proficiency testing" neans a test sanple that is

presented to a forensic |laboratory for forensic DNA testing through a
second agency, and which appears to the analysts to involve routine
evi dence submitted for forensic DNA testing.

5. "DNA" means deoxyri bonucl ei c aci d.

5-a. "DNA profile" neans a set of DNA identification characteristics
which may pernit the DNA of one person to be distinguishable fromthat
of another person. For short tandemrepeat DNA profiles, it nmeans the
list of alleles carried by a particular individual at a specific set of
genetic loci.

5-b. "Subject DNA profile"” means the DNA profile generated by analysis
of a biological sanple collected froma subject convicted of a crine
whose specinmen was collected: after a crimnal trial; pursuant to a plea
agreenent; as a condition of participation in a tenporary release,
conprehensi ve al cohol and substance abuse treatnent (CASAT) or shock
incarceration program as a condition of release on parole, post-rel ease
supervision, presunptive release or conditional release on a definite or
indetermnate sentence; or as a condition of probation or interim
probati on supervision

5-c. "Subject index" neans the electronic database containing DNA
profiles generated froma subject convicted of a crine whose DNA speci -
nen was collected: after a crimnal trial; pursuant to a plea agreenent:;
as a condition of participation in a tenporary release, conprehensive
al cohol and substance abuse treatnment (CASAT) or shock incarceration
program as a condition of release on parole, post-release supervision
presunptive release or conditional release on a definite or indeterm -
nate sentence; or as a condition of probation or interim probation
supervi si on.

6. "State DNA identification index" neans the DNA identification
record system for New York state established pursuant to this article.

6-a. "CODIS" neans the federal conbined DNA i ndex system

6-b. "NDI S" neans the national DNA index system

6-c. "Forensic DNA i ndex" neans the electronic database in CODIS that
contains DNA profiles generated from casewrk evidence by forensic DNA
| aboratories.

6-d. "Unidentified human remains index" nmeans the electronic database
in CODIS that contains DNA profiles generated from hunman renmai ns of
unknown ori gin.

7. "Designated offender” nmeans a person convicted of any felony
defined in any chapter of the l|aws of the state or any m sdeneanor
defined in the penal |aw except that where the person is convicted under
section 221.10 of the penal law, only a person convicted under subdivi-
sion two of such section, or a person convicted under subdivision one of
such section who stands previously convicted of any crine as defined in
subdi vi sion six of section 10.00 of the penal |aw.

8. "DNA record” nmeans DNA identification information prepared by a
forensic DNA | aboratory and stored in the state DNA identification index
for purposes of establishing identification in connection with |aw
enforcenent investigations or supporting statistical interpretation of
the results of DNA analysis. A DNA record is the objective formof the
results of a DNA anal ysis sanpl e.
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9. "DNA subcommittee" shall nmean the subcomrittee on forensic DNA
| aboratories and forensic DNA testing established pursuant to subdivi-
sion thirteen of section nine hundred ninety-five-b of this article.

10. "Comm ssion" shall nmean the conmm ssion on forensic science estab-
I i shed pursuant to section nine hundred ninety-five-a of this article.

11. "Division" shall nean the New York state division of crimnal
justice services.

12. "Allele" shall nean one of the alternate fornms of the DNA at a
particular genetic |ocus.

13. "lLoci" shall nean the specific chronbsomal |ocations of genes or
other DNA elenents such as short tandem repeats.

14. "STR' shall nean short tandemrepeat.

15. "STR analysis" shall nean a formof testing which provides DNA
profiles for loci which contain sinple DNA unit repeats. STR loci on the
Y-chronosone are referred to as "Y-STRs".

16. "M tochondrial DNA testing" or "ntDNA testing" refers to analysis
of genetic polynorphisns that occur in the DNA of mitochondria.

17. "Casework evidence DNA profile" shall nean a DNA profile that is
derived from bi ol ogical evidence originating from and associated with
the commi ssion of a crine.

18. "Convicted offender DNA profile" shall nean that DNA profile
generated by testing of a biological sanple collected froma designated
of fender as defined in subdivision seven of this section.

19. "Convicted offender index" shall nean that el ectronic database
containing DNA profiles generated from designated offenders as defined
by subdi vi sion seven of this section and stored in CODI S.

20. "Forensic DNA profile" refers to a DNA profile that is derived
frombiological evidence originating from and associated wth the
conm ssion of a crine.

21. "Indirect association" shall nean the determ nation during the
CODI S candidate match confirmation process that a forensic index DNA
profile is simlar to a DNA profile in the convicted offender index or
subj ect index and a conparison reveals that the offender or subject is
not the source of the DNA profile but may be a relative of the source of
the forensic index profile. An indirect association may also be referred
to as a "partial match".

22. "Familial searching" refers to the process of purposefully search-
ing a DNA databank for partial matches or indirect associations between
a New York state convicted offender's DNA profile and a DNA profile
devel oped fromcrine scene evidence

23. "ILDIS" refers to the level of the CODIS programin which a public
DNA | aboratory maintains its DNA records for searching and uploading to
hi gher level indices such as SDIS and ND S.

8§ 2. Section 995-b of the executive law is anended by adding a new
subdi vision 12-a to read as foll ows:

12-a. In cases limted to violent felony offenses, honicides and
burglary in the third degree, as defined by articles one hundred twen-
ty-five and one hundred forty of the penal law, respectively, the
conm ssion shall pronulgate standards that pernit fanilial searching and
the release of partial matches to investigating |law enforcenent offi-
cials and the appropriate prosecutor or prosecutors.

(a) Such standards shall permt the use of famlial searching. Such
standards shall also require the release of the results of such search
to the investigating law enforcenent officials and the appropriate
prosecutor or prosecutors if, upon application of a police officer, a
district attorney or other public servant acting in the course of his
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official duties, a local court determines that all of the foll ow ng
conditions are satisfied:

(i) there is reasonable cause to believe that a fanmilial search using
the crinme scene DNA profile may result in a partial DNA natch;

(ii) the crinme scene DNA profile derives from a single source and
contains at least ten of the CODIS core |oci;

(iii) the crinme is unsolved and all practicable investigative |eads
have been exhaust ed;

(iv) the DNA | aboratory has run an exact natch on the crine scene DNA
profile with negative results;

(v) the investigating | aw enforcenent agency or the prosecutor nmakes a
witten request that the DNA | aboratory conduct a familial search on the
crine scene DNA profile; and

(vi) the investigating law enforcenent agency and the prosecutor
commt to further investigation of the case if the nane of the poten-
tially related offender is released and the nane of the potentially
related offender will be treated as a confidential, non-public investi-
gative | ead

(b) Once a l|aboratory has received a partial match as a result of a
famlial search or a standard search of the DNA index, the laboratory
submtting the crime scene DNA profile to the COD'S program shal
conplete an application to the division requesting the names of the
invol ved offenders and, as part of the application, confirmthat:

i) an LD S search has been perforned using the crine scene profile in
the forensic unknown index;

(ii) the crine scene DNA profile derives froma single source and
contains at least ten of the CODIS core loci;

(iii) the subnmitting agency and the appropriate prosecutor have
conmmtted to pursue further investigation of the case if the nane is
rel eased; and

(iv) the submtting |aboratory has confirned that rel ease of the nane
will be followed by a report to the investigating | aw enforcenent agen-
cy. The report will indicate that the match is indirect and wll also
indicate that the available data suggests that the source of the eviden-
tiary DNA pattern is potentially a relative of the convicted offender

(c) In the event that a |laboratory finds a partial natch as a result
of a standard search of a DNA index., but does not receive an exact
match, the |l aboratory shall first contact the submitting agency and the
appropriate prosecutor to confirmthat they are commtted to pursue
further investigation of the case if the nane is released. After receiv-
ing witten confirmation fromthe subnitting agency and the appropriate
prosecutor, the laboratory shall follow the steps outlined in paragraph
(b) of this subdivision.

(d) The report generated fromthe submtting |laboratory to the inves-
tigating | aw enforcenent agency shall indicate that:

(i) the match is a result of fanmlial searching or is a partial natch
resulting froma standard search of a DNA i ndex;

(ii) the information provided is a confidential, non-public investi-
gative lead; and

(iii) the available data suggests that the source of the evidentiary
DNA pattern is potentially a relative of the convicted offender but is
not conclusive evidence of the sane.

(e) The division will provide the match information to the state DNA
dat abank which, in turn, will calculate and report whether the appropri-

ate statistical threshold approved by the DNA subconmi ttee has been net.
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(f) Upon receiving a conpleted application fromthe local participat-
ing CODIS |aboratory and confirmation fromthe databank that the appro-
priate statistical threshold has been net. the division shall rel ease
the nane of the offender to the submitted | aboratory who shall., in turn,
release the information to the investigating |aw enforcenent agency
after a local crimnal court has determned that all of the requirenents
in paragraph (a) of this subdivision have been satisfied. If the appro-
priate statistical threshold value is not supported by the available
data, then testing of additional loci of the offender sanple may be
required and may include Y-STR and/or ntDNA analysis. If the subsequent
testing does not neet the appropriate threshold, the databank will noti-
fy the division and the offender's nane will not be rel eased.

(g) This policy wll be subject to review by the DNA subcommittee
every two years.

(h) The sane standards and procedures defined in this section apply to
requests for partial match and famlial searching infornmation fromecrim
inal justice agencies fromoutside of the state.

8 3. Section 995-f of the executive |aw, as amended by chapter 560 of
the laws of 1999, is anended to read as foll ows:

8§ 995-f. Penalties. (a) Any person who [&)] (i) intentionally
di scloses a DNA record, or the results of a forensic DNA test or analy-
sis, to an individual or agency other than one authorized to have access
to such records pursuant to this article or [&8)}] (ii) intentionally
uses or receives DNA records, or the results of a forensic DNA test or
anal ysis, for purposes other than those authorized pursuant to this
article or [£s>] (iii) any person who knowingly tanpers or attenpts to
tanmper with any DNA sanple or the collection container wthout |awfu
authority shall be guilty of a class E fel ony.

(b) Any person who (i) intentionally discloses a DNA record, or the
results of a forensic DNA test or analysis, found as a result of fam -
lial searching or a partial match, to an individual or agency other than
one authorized to have access to such records pursuant to this article
or (ii) intentionally uses or receives DNA records, or the results of a
forensic DNA test or analysis, found as a result of famlial searching
or a partial match, for purposes other than those authorized pursuant to
this article shall be guilty of a class E felony, and upon conviction
thereof, shall be subject toa fine of not nore than ten thousand
dollars and any such other penalties as provided.

8 4. This act shall take effect imediately.




