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STATE OF NEW YORK

1763

2019- 2020 Regul ar Sessi ons

| N ASSEMBLY

January 17, 2019

Introduced by M of A ABINANTI -- read once and referred to the Commt-
tee on Mental Health

AN ACT to anend the nental hygiene law, in relation to due process
procedures for all adults with nmental disabilities

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. This act shall be known and nay be cited as the "protection
of adults with nental disabilities act”.

8 2. Legislative findings and intent. Certain federal and state |aws
and regul ations currently provide various due process protections for
certain categories of persons with nental disabilities. For exanple,
the federal Individuals with Disabilities Education Act provides a child
or parents of a child with a disability inmportant due process
protections, including the right to an inpartial hearing to challenge a
determ nation regarding the appropriate setting for a child with a disa-
bility. New York state al so provides substantial due process protections
for the parents of a child with a disability who needs residential care
while this child is in school.

However, when a nentally disabled individual reaches the age of twen-
ty-one, their due process protections becone significantly dim nished
or, in sone cases, end conmpletely. Specifically, those devel opnentally
disabled adults in transitional care who reach the age of twenty-one on
or before June 30, 1996 have nini mal due process protections pursuant to
section 13.38 of the nmental hygiene | aw, and those who reached age twen-
ty-one on or after July 1, 1996 receive no due process protections. Sone
of New York's npst vulnerable adult popul ations, including those who
remai n continuously disabled and continuously in need of residential or
other fornms of care, thus |lose inportant due process protections sinply
because of their age.

The | egislature recognizes that inappropriate or ineffective place-
ments and/or services for persons wth nental disabilities can have

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onmtted
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devastating effects for those persons inpacted, including abuse, self-
harm i nproper nedication or even death. Additionally, the legislature
recogni zes the harma person with nental disabilities can suffer from
the disruption to his/her current treatnent needs, hone life and fam| -
iar surroundings that an inappropriate change in placenment, or an
i mproper change in services, entails. Mreover, it is increasingly the
policy of the state of New York to afford persons with disabilities the
opportunity to participate in their treatnment and residential placenent
decisions, and to obtain their or their guardian's consent prior to any
changes of placenent.

The |legislature hereby finds that New York state nmust ensure that al
mental |y disabled adults are afforded necessary and basic due process
protections, and fair and neani ngful due process proceedings, relating
to proposed changes in placenment, or proposed changes in services
rendered, to those nmentally disabled adults under the care of New York
state agencies to ensure that appropriate, effective treatnent and
pl acements are provided for this highly vul nerabl e adult popul ati on.

In order to ensure that New York state is providing the nost appropri-
ate setting and services for all persons with nental disabilities, the
| egislature hereby finds that it is incunbent upon New York state to
institute wuniform mninmum due process protections for all persons with
nmental disabilities age twenty-one and ol der. These protections provide,
in part, for fair and neani ngful due process proceedings relating to a
proposed change of placenent or a proposed change in services by the
of fices of the departnent of nental hygiene, and are intended to supple-
ment and strengthen the patchwork of various protections for adults with
mental disabilities in place under existing | aws.

8 3. The nental hygiene law is anended by adding a new section 13.36
to read as foll ows:

§ 13.36 Protection of adults with nental disabilities.

1. Definitions. As wused in this section, unless otherw se expressly
stated or unless the context otherw se requires:

(a) "Adults with nmental disabilities" nmeans all persons with a nental
disability, as that termis defined in section 1.03 of this chapter, and
who are twenty-one years old or older, or the guardian or guardi ans or
representative or representatives of any such person, if any exist.

(b) "Services" nmeans any and all care and treatnment rendered to adults
with mental disabilities (i) who are under the care, authority, juris-
diction, supervision or control of the various offices of the depart-
nent, and/or (ii) which are funded in any part by any office of the
departnment. As wused in this section, "services" includes, but is not
limted to, "services for the nentally disabled” as that termis defined
in section 1.03 of this chapter, as well as any other treatnment of any
formor type

(c) "Triggering event" neans any proposed action, or denial, by the
departnent or any of its offices, as described in subparagraph (i) of
paragraph (a) or subparagraph (i) of paragraph (b) of subdivision twy of
this section.

2. Role of departnent; triggering events. The departnent, through its
various offices and in conjunction with any other necessary state agency
or office, where applicable, shall develop, inplenent, and ensure a
system of neaningful due process protections for adults with nental
disabilities, and shall develop and pronulgate regulations, policies and
procedures necessary to resolve objections by or on behalf of adults
with nental disabilities in conformance wth this section. Such due
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process protections shall be afforded to adults with nental disabilities
when:

(a) any office of the departnent initiates a proposal which may result
in:

(i) a change in placenent for an adult with nental disabilities,
including any proposed discharge or relocation from a facility where
services are being provided; or

(ii) a reduction, suspension or termnation of specific services or
funding which is being provided to an adult wth nental disabilities
pursuant to an individualized treatnment plan, including an individual-
ized services plan; and,

(iii) atinely objection to such proposal or proposals and a request
for an adninistrative appeal is nmade by or on behalf of an adult with
nental disabilities; or

(b) any office of the departnent:

(i) denies an adult with nental disabilities specific services or a
specific placenent which is recomrended for that individual pursuant to
an individualized treatnent plan, including an individualized services

pl an; and,
(ii) atinely objection to such denial or denials and a request for an
adm nistrative appeal is made by or on behalf of an adult with nental

disabilities.
3. M nimum due process protections. Due process protections for adults

with mental disabilities inplemented by the departnent and its offices
shal | include, at a mnimum the rights of adults with nental disabili-

ties:

(a) to be provided with advance witten notice by the relevant office
of the departnent of any triggering event, whether it be a proposed
action or a denial by such office of the departnment, which notice shal
set forth all reasons and docunentation, if any, in support of the
deternmination by the relevant office of the departnent, and which shal
specifically advise an adult with nental disabilities as to his or her
right to formally object in witing and to request an administrative
hearing within thirty days of receipt of notice of the triggering
event, and as to their other rights as provided within this section

(b) to be represented in any proceedings before the relevant office of
the departnent by any person including, but not limted to, a parent,
guardi an, correspondent, advocate, legal representative, thenselves, or
any other person or representative;

c) to request, and to be provided with, an opportunity to present, in
a neani ngful fashion and at a reasonable tine not l|ess than fourteen
days from the date a witten request for an adninistrative hearing is
nade, any objection to a triggering event by the relevant office of the
departnent to an inpartial decision naker in the context of an evidenti-
ary hearing

(d) to discover and obtain, and have a neaningful opportunity to
review in advance of the evidentiary hearing. any docunents to be used
by the relevant office of the departnent in support of its determ nation
at such hearing;

(e) to present and elicit evidence and w tnesses, and confront and
cross-exan ne evidence and wi tnesses at such evidentiary hearing;

(f) to obtain a reasonably pronpt witten deternmination by the inpar-
tial hearing officer, which shall be based on the evidence and testinony
introduced and rendered at the hearing, and in which it is determ ned
whet her the triggering event taken or proposed by the relevant office of
the departnent, if ultinately allowed, would be (i) in the overall best,
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individual interests of the adult with nental disabilities, (ii) result
in appropriate, effective services and/or placenent for such individual
and (iii) so as to best enable their personal devel opnent;

(g) to appeal. if necessary. the witten determ nation rendered by the
inpartial hearing officer to the conmm ssioner of the relevant office of
the departnent, who nmay renmand the matter to the hearing officer for
further review or findings, if necessary, and who shall, after review of
the matter, issue a further witten determ nation which shall be binding
on the relevant office of the departnent as its final administrative
det ermi nation

(h) to appeal. if necessary, the final witten determination rendered
by the conm ssioner on behalf of the relevant office of the departnent
by way of a proceeding pursuant to article seventy-eight of the civil
practice law and rules; and

(i) to continued services, programm ng, funding and pl acenent by the
relevant office of the departnent, of the sane level and type as that
provi ded by such office prior to the triggering event, during the period
that an objection by an adult with nental disabilities is undergoing
adninistrative and/or appellate review, unless as otherwi se agreed to by
such office and such adult with nental disabilities or his or her guard-
ian or representative.

4. Nothing in this section shall prevent the departnent and its
offices from designing and inplenenting dispute resolution nechani sns
which are not inconsistent with the due process protections for adults
with mental disabilities set forth by this section, including expedited,
or informal (non-binding), dispute resolution nechanisns that nay be
agreed to by the relevant office of the departnent and such adult with
nental disabilities or his or her guardian or representative.

5. The m ninum due process protections for adults with nental disabil-
ities set forth within this section shall serve to supplenent and rein-
force any and all other laws or authorities which provide for certain
rights for the developnentally disabled adult popul ation, including the
state adnministrative procedure act or applicable federal requirenents,
if any, pertaining to due process protections for such individuals. In
the absence of requlations, the provisions of the state adninistrative
procedure act shall control the hearing process where not inconsistent
with the provisions of this section. The departnent, through its
offices, shall take all actions necessary to ensure the continued
conpliance with any applicable federal authorities to the extent that
any provision of this section may be deened to conflict with such
authorities.

8 4. This act shall take effect inmediately.




