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| N ASSEMBLY

(Prefil ed)
January 9, 2019

Introduced by M of A CAHILL -- read once and referred to the Commttee
on Consumer Affairs and Protection

AN ACT to anend the general business law, in relation to preserving the
integrity and safety of pharmaceutical drugs

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. The general business |aw is amended by addi ng a new section
392-k to read as foll ows:

8 392-k. False labels and mi srepresentations of pharmaceutical drugs.
1. A person, who with intent to defraud:

a. Puts upon a pharnmaceutical drug, or upon a cask, bottle, stopper
vessel, case, cover, wapper, package, band, ticket, |abel or other
thing, containing or covering such pharmaceutical drug, or wth which
such a pharmaceutical drug is intended to be sold, or is sold, any false
description or other indication of or respecting the type of pharnmaceu-
tical substance or conpound, kind, nunber, quantity, weight or neasure
of such substance, or any part thereof, or the place or country where it
was manufactured or produced or the quality or grade of any such
substance, if the quality or grade thereof is required by law to be
nmarked, branded or otherwi se indicated on or with such pharnaceutical
drug; or

b. Sells or offers for sale a pharnaceutical drug, which to his or her
know edge is falsely described or indicated upon any such package., or
vessel containing the sane, or |label thereupon. in any of the partic-
ul ars specified; or

c. Distributes, sells or exposes for sale any goods in bulk to which
no nanme or trademark shall be attached, and orally or otherw se repres-
ents that such pharnaceutical drugs are the manufacture or production of
sone other than the actual manufacturer or producer; or

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is oldlawto be omtted.
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d. Renpves or conceals or who shall cause to be, wholly or in part,
renmoved or concealed from or upon a pharmaceutical drug the mark of
origin; or who sells or causes to be sold an article of nerchandise from
or _upon which to his or its knowl edge, or to the know edge of his or its
agents, servants or enployees there has been in whole or in part,
renoved or concealed the mark of origin, or who sells or causes to be
sold a pharmaceutical drug fromthe inspection of which such know edge
coul d have been obtained, shall be guilty of a msdeneanor, provided
that it shall not be deened a violation of this section if at the tine
of sale said article of nerchandise and the i nmediate and outer contain-
er or containers thereof shall be marked, stanped. tagged. branded or
labeled in legible and conspicuous English words with said nmark of
origin or the concealnent thereof shall have conpletely ceased., in a
case where the punishnent for such offense is not specially provided for
otherwi se by statute, is gquilty of a m sdeneanor.

2. For the purposes of this section, the following wrds shall have
the follow ng definitions:

a. "Person" shall be deened to include a firm partnership, associ-
ation or corporation.

b. "Sell" shall be deened to include offer to sell, expose for sale,
and possess with intent to dispose of or to sell

c. "Pharmaceutical drug"” shall be deened to include a cask, bottle,
stopper, vessel, case, cover, wapper, package, band, ticket, |abel or
other thing containing or covering a pharmaceutical, or with which a
pharmaceutical drug is intended to be sold, or is sold.

d. "Renove" shall be deened to include deface, alter and obliterate.

e. "Conceal" shall be deened to include the original placing of a nmark
of origin upon an article of nerchandise in any nmanner what soever. or
the arranging or conbining of two or nore articles of nerchandise into a
single unit whereby the mark of origin is renoved fromopen view, or 1is
rendered illegible or inconspicuous.

f. The ternms "renove" and "conceal" are not to be deened nmutually
excl usi ve.

3. Whenever there shall be a violation of this section, an application
nmay be nmade by the attorney general in the nane of the people of the
state of New York to a court or justice having jurisdiction by a special
proceeding to issue an injunction to enjoin and restrain the continuance
of such violations; and if it shall appear to the satisfaction of the
court or justice that the defendant has, in fact., violated this article,
an injunction may be issued by such court or justice enjoining and
restraining any further violation, wthout requiring proof that any
person has, in fact, been injured or damaged thereby. In any such
proceeding, the court nmay nmake allowances to the attorney general as
provided in paragraph six of subdivision (a) of section eighty-three
hundred three of the civil practice law and rules., and direct restitu-
tion. Whenever the court shall determine that a violation of this
section has occurred the court may inpose a civil penalty of not nore
than five hundred dollars for each violation. For the purposes of this
section each group of identical itens shall constitute a single
violation. In connection with any such proposed application, the attor-
ney general is authorized to take proof and nake a deternination of the
relevant facts and to i ssue subpoenas in accordance with the civil prac-
tice law and rul es.

4. Before any violation of this section is sought to be enjoined, the
attorney general shall be required to give the person agai nst whom such

proceeding is contenplated notice by certified mail and an opportunity
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to show in witing within five business days after receipt of notice why

proceedings should not be instituted against him unless the attorney

general shall find, in any case in which he seeks prelimnary relief,

that to give such notice and opportunity is not in the public interest.
5. In any such action it shall be a conplete defense that the actor

practice is, or if in interstate comerce wuld be, subject to and
conplies with the rules and regulations of, and the statutes adm nis-
tered by, the federal food and drug administration or any officia
departnent, division, conmission or agency of the United States as such

rules, regulations or statutes are interpreted by the federal food and

drug admnistration or such departnent, division, comm SSion or agency

or the federal courts.
§ 2. This act shall take effect inmmediately.




