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STATE OF NEW YORK

11120

| N ASSEMBLY

Novenmber 6, 2020

Introduced by COW TTEE ON RULES -- (at request of M of A Paulin,
Lavine) -- (at request of the Governor) -- read once and referred to
the Committee on Corporations, Authorities and Comn ssions

AN ACT to anend the public service law, in relation to strengthening of
utility stormresponse and conpliance; and to create a study of rmunic-
i pal takeover of water supply in northwest Nassau County

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Section 25 of the public service |aw, as added by chapter
665 of the |aws of 1980, subdivision 2, paragraph (a) of subdivision 3
and paragraph (a) of subdivision 4 as anended by chapter 375 of the |aws
of 1986, is anended to read as follows:

§ 25. Penalties. 1. Every public wutility conmpany, corporation or
person and the officers, agents and enpl oyees thereof shall obey and
comply with every provision of this chapter and every order or regu-
| ati on adopted under authority of this chapter so long as the sane shal
be in force.

2. Any public utility conpany, corporation or person and the officers,
agents and enpl oyees thereof that knowingly fails or neglects to obey or
conply with a provision of this chapter or a regulation or [anr] order
adopted wunder authority of this chapter so long as the sane shall be in
force, shall forfeit to the people of the state of New York a sum not
exceedi ng one hundred thousand dollars constituting a civil penalty for
each and every offense and, in the case of a continuing violation, each
day shall be deenmed a separate and distinct of fense

3. Notwithstanding the provisions of subdivision two of this section
any such public utility conpany, corporation or person and the officers,
agents and enpl oyees thereof that knowingly fails or neglects to obey or
conply with a provision of this <chapter, or an order or regulation
adopted under the authority of this chapter, adopted specifically for
the protection of human safety, including but not Iinmted to the comm s-
sion's code of gas safety regulations shall, if it is determ ned by the
comm ssion that such safety violation caused or constituted a contri but-

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onmtted
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ing factor in bringing about a death or personal injury, forfeit to the

state of New York a sum [ ret—to—exceedthe—greater—of—

two—ef—t-hi-s—seetion—] fixed by the public service conmmission, after
considering the foll ow ng:

(a) the scope of damages caused by the violation, to consuners, busi-
nesses and the state;

(b) each individual act or omi ssion which led to the violation;

(c) whether the violation was willful;

(d) whether the violation was recurring, or had been the subject of a
previous finding by the conm ssion;

(e) the economc danage associated with the violation, to ratepayers
in the formof future investnents that nust be made to the infrastruc-
ture weakened or damaged in the event, which was in the estinnation of
the conm ssion preventable; and

(f) whether the violation was caused in whole or in part due to the
systematic failure of the entity to maintain or replace obsolete or
deteriorated materials or equipnent.

4. A public utility conpany, corporation or person and the officers,
agents and enployees thereof shall forfeit to the state of New York a
sum assessed by the conmission for the purposes of providing residential
consuner relief related to the |oss of personal property, not to exceed
five hundred dollars per household, and/or an anpbunt specified by the
conmmi ssion pursuant to an order may be required to set aside for relief
for commercial, industrial or governnental custoners of the utility
which may be available as bill credits for particular cases where there
was significant damages., in the event of continued service outages which
constitute a violation of such conpany's, corporation's, or person's
energency response plan submtted pursuant to section sixty-six of this
chapter. Al npneys recovered pursuant to this subdivision, together
with the costs thereof, shall be remtted to, or for the benefit of. the
ratepayers in a nmanner to be determ ned by the conm ssion
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5. Penalties provided for pursuant to this section shall be recovered
in an action as provided in section twenty-four of this article.

6. Any paynent made by a public utility conmpany, corporation or person
and the officers, agents and enpl oyees thereof as a result of an action
as provided in section twenty-four of this article and the cost of liti-
gation and investigation related to any such action shall not be
included by the commission in revenue requirenents used to establish
rates and charges.

7. In construing and enforcing the provisions of this chapter relating
to forfeitures and penalties, the act of any director, officer, agent or
enpl oyee of a public utility conpany, corporation or person acting wth-
in the scope of his or her official duties or enploynent shall be deened
to be the act of such public utility conpany, corporation or person.

§ 2. Section 25-a of the public service law, as added by section 2 of
part X of chapter 57 of the laws of 2013, is anended to read as foll ows:

8§ 25-a. Conbination gas and electric corporations; admnistrative
sanctions; recovery of penalties. Notw thstanding sections twenty-four
and twenty-five of this article: 1. Every conbination gas and el ectric
corporation and the officers thereof shall adhere to every provision of
this chapter and every order or regul ation adopted under authority of
this chapter so long as the same shall be in force.

2. (a) The conmission shall have the authority to assess a civil
penalty in an anmount as set forth in this section and inpose any other
required relief against a conbination gas and electric corporation and
the officers thereof subject to the jurisdiction, supervision, or regu-
| ation pursuant to this chapter [ip—ah—arpunt—as—set—forth—n—this
secti+or]. In determining the amount of any penalty to be assessed pursu-

ant to thls sectlon t he conn135|on shal | con5|der [é+}—%he—se#+easness

(i) the scope of danaaes caused by the violation, to consuners, busi-

nesses and the state;

(ii) each individual act or omssion which led to the violation

(iii) whether the violation was willful;

(iv) whether the violation was recurring, or had been the subject of a
previous finding by the conm ssion;

(v) the economic danage associated with the violation, to ratepayers
in the formof future investnents that nust be made to the infrastruc-
ture weakened or danmaged in the event, which was in the estinnation of
the conm ssion preventable; and

(vi) whether the violation was caused in whole or in part due to the
systematic failure of the entity to maintain or replace obsolete or
deteriorated materials or equipnent.

The remedi es provided by this subdivision are in addition to any ot her
renedi es provided in [aw

—~] The departnment is authorized,
pursuant to a referral nmade by the chief executive officer of the
departnent, to comrence a proceeding pursuant to this section upon issu-
ance of a notice of violation if it believes that a conmbination gas and




O©CoOoO~NOUP~WNE

A. 11120 4

electric corporation, or such officers thereof, nay be subject to inpo-
sition of a civil penalty as set forth in this subdivision and/or such
other relief as may be required to address such alleged violation. Such
notice shall include, but shall not be limted to: (i) the date and a
brief description of the facts and nature of each act or failure to act
for which such penalty is proposed; (ii) a list of each statute, regu-
|lation or order that the |[ecem#r-ssien] departnent alleges has been
violated; and (iii) the amunt of each penalty that the [cemr-ssion]
depart nment proposes to [assess| be assessed; and (iv) any proposed
actions that the departnent deens necessary to address such alleged
violation or violations. The departnent is authorized to undertake any
additional administrative or investigatory actions related to such
violation or violations, including but not limted to, service of an
adm nistrative conplaint, inplenentation of discovery, interviews, depo-
sitions, entering into a settlenent agreenent or other stipulation, and

t he hol di ng of eV|dent|ary hearings, as provided in this chapter.

] Any assessnent of
penalties, resolution of clains or inposition of other relief levied by

the departnent pursuant to an investigation or conplaint proceeding
comenced pursuant to paragraph (b) of this subdivision shall be
required to be established after holding of an evidentiary hearing. and
such finding is required to be approved by the commission but may be
settled by agreenent between the parties at any tinme prior to such hear-
ing, or after such hearing, as nutually agreed upon by the parties.

3. Any conbination gas and el ectric corporation or such officers ther-
eof determ ned by the commi ssion to have failed to [+easerably] conply
as shown by a preponderance of the evidence, at an evidentiary hearing,

with a provision of this chapter, regulation or an order adopted under
authority of this chapter SO Iong as the same shaII be in force shal
forfeit a sum] | g

flxed bv the DUblIC service comm SSi on, after consrderrnq the foll ow ng:

(a) the scope of damages caused by the violation, to consuners, busi-
nesses and the state;

(b) each individual act or omi ssion which led to the violation;

(c) whether the violation was willful:

(d) whether the violation was recurring, or had been the subject of a
previous finding by the conm ssion;

the econonmic danage associated with the violation, to ratepayers

in the formof future investnents that nust be made to the infrastruc-
ture weakened or danmaged in the event, which was in the estination of
the conmm ssion preventable; and

(f) whether the violation was caused in whole or in part due to the
systematic failure of the entity to maintain or replace obsolete or

deteriorated naterlals or eGU|Dnent
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comm-ss+on—] Al noneys recovered pursuant to this section, together
with the costs thereof, shall be remtted to, or for the benefit of, the
ratepayers in a nanner to be determ ned by the comm ssion.

[8-] 5. Upon a failure by a conbination gas and electric corporation
or officer torent any penalty assessed by the conm ssion pursuant to
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this section, the commi ssion, through its counsel, nmay institute an
action or special proceeding to collect the penalty in a court of conpe-
tent jurisdiction.

[8-] 6. Any paynment made by a conbination gas and el ectric corporation
or the officers thereof as a result of an assessment or penalty as
provided in this section, and the cost of litigation and investigation
related to any such assessnent, shall not be recoverabl e fromratepay-
ers.

[46—=] 7. In construing and enforcing the provisions of this chapter
relating to penalties, the act of any director, officer, agent or
enpl oyee of a conbi ned gas and el ectric corporation acting wthin the
scope of his or her official duties or enployment shall be deened to be
the act of such corporation.

[242-] 8. It shall be a violation of this chapter should a director
officer or enployee of a public utility conpany, corporation, person
acting in his or her official duties or enploynment, or an agent acting
on behalf of an enployer take retaliatory personnel action such as
di scharge, suspension, denpotion, penalization or discrimnation against
an enployee for reporting a violation of a provision of this chapter
[eX] an order or regul ation adopted under the authority of this chapter,
including, but not Ilimted to, those governing safe and adequate
service, protection of human safety or prevention of significant damage
to real property, including, but not linmted to, the comission's code
of gas safety. Nothing in this subdivision shall be deenmed to dim nish
the rights, privileges or renedies of any enployee under any other |aw
or regulation, including but not Ilimted to article twenty-C of the
| abor | aw and section seventy-five-b of the civil service law, or under
any collective bargaining agreenent or enploynent contract.

8 3. The public service law is anended by adding a new section 25-b to
read as foll ows:

§ 25-b. Admnistrative actions against other regulated entities.
Notwi t hst andi ng any other provision of this chapter, section twenty-
five-a of this article shall apply in equal force to: 1. an electric
corporation as defined in subdivision thirteen of section two of this
article; 2. a gas corporation as defined in subdivision eleven of
section two of this article; 3. a cable television conpany or cable
television systemas defined in subdivisions one and two of section two
hundred twelve of this article; 4. a tel ephone corporation as defined in
subdi vi si on _seventeen of section two of this article; 5. a steam corpo-
ration as defined in subdivision twenty-two of section two of this arti-
cle; and 6. a water-works corporation as defined in subdivision twenty-
seven of section two of this article; as well as the officers or
enpl oyees of any such corporate entities described above.

8 4. Subdivision 2 of section 68 of the public service |law, as added
by section 5 of part X of chapter 57 of the |aws of 2013, is anended and
a new subdivision 3 is added to read as foll ows:

2. Revocation or nodification of certificate. The comm ssion nay
comence a proceeding, conducted in accordance with the commission's
rules and regul ations, to revoke or nodify a conbined electric and gas
corporation's certificate as it relates to such corporation's service
territory or any portion thereof based on findings of repeated two or
nore) violations of this chapter or rules or regulations or orders
adopt ed t hereto [that—derpnstrate—aFfalture—of], or violations of this
chapter or rules, regulations, or orders thereto denpbnstrating a failure
of such corporation to continue to provide safe and adequate service.
Whenever the conmm ssion has reason to believe that such corporation's
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certificate may be subject to revocation or nmodification, it shall noti-
fy such corporation of the facts and nature of each act or failure to
act allegedly warranting such revocation or nodification, and the stat-
ute, regulation or order allegedly violated, and ot herw se consider the
following factors:

(a) the factors identified in subdivision one of +this section for
i ssuance of a certificate of public conveni ence and necessity; and

(b) whet her [anether—person—H+m-or—corporati-on—ts—gual--H-ed—ava—

i i =y ] transition to
[s4eh] an alternative person, firm or corporation is in the public
interest; and

(c) wupon any other standards and procedures deened necessary by the
conm ssion to ensure continuity of safe and adequate service, and due
process.

3. (a) In the event the conm ssion makes the required findings pursu-
ant to subdivision two of this section warranting the revocation of the
certificate of a conbined electric and gas corporation's certificate, it
may further determine as part of such proceeding that an energency
exists with respect to the corporations' ability to provide continuous
service. |f such determination is nade, then the conm ssion may appoint
one or nore persons to be receivers of and for such corporation. The
conm ssion nmy (grant such receiver or receivers with authority to take
charge of such corporation's assets, estate, effects, business and
affairs, and to collect the outstanding debts, clains, and property due
and belonging to the corporation, with power to prosecute and defend. in
the nane of the corporation or otherwise, all <clains or suits, to
appoint an agent or agents under them and to do all other acts which
m ght be done by the corporation and which may be necessary or proper.

(b) Such proceeding shall be heard in no less than thirty days from
service of the statenent of violations to the public utility. The
conm ssion, if it determnes that revocation is warranted shall forth-
with deternmne the penalty associated therewth. The penalty shall
not wi t hst andi ng sections twenty-four and twenty-five of this chapter,
not exceed the value of the real property and fixtures thereto utilized
in utility delivery by such person, firmor corporation., which shall be
paid in-kind by such person, firmor corporation. and shall, however. be
paid a nonetary amount fixed by the conm ssion which shall reflect
paynment for the shareholder equity contribution, or any bonds which
shall be either assuned by the state or a new entity, unless further
reduced by depreciation. Calculation of such penalty shall be in addi-
tion to any penalties assessed pursuant to sections twenty-four and
twenty-five of this chapter for any given violation or outage.

(c) The powers of the receivers shall continue for thirty days, which
may be continued for additional periods of thirty days, so long as the
conm ssion confirnms such determnation continues to be necessary in
order to assure continuous service

§ 5. Subdivision 21 of section 66 of the public service law, as
anended by section 4 of part X of chapter 57 of the laws of 2013, is
anmended to read as foll ows:

21. (a) Each electric corporation subject to section twenty-five-a of
this chapter shall annually, on or before Decenber fifteenth, submt to
the comission an energency response plan for review and approval. The
emergency response plan shall be designed for the reasonably pronpt
restoration of service in the case of an energency event, defined for
purposes of this subdivision as an event where w despread outages have
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occurred in the service territory of the conmpany due to stornms or other
causes beyond the control of the conpany. The energency response plan
shall include, but need not be linited to, the following: (i) the iden-
tification of managenent staff responsible for conpany operations during
an energency; (ii) a communications plan that includes: (A) a system
that relays service infornmation with customers during an energency that
extends beyond nornal business hours and business conditions; [+
(B) identification of and outreach plans to custoners who had docunented
their need for essential electricity for medical needs; [&H-4] (C iden-
tification of and outreach plans to customers who had docunented their
need for essential electricity to provide critical telecomunications,

critical transportation, critical fuel distribution services or other
| arge-load custoners identified by the comm ssion; [&4] (D) designation
of company staff to communicate with local officials and appropriate
regul atory agencies; [+ and (E) identifies, tests and verifies
redundancies in communications systens; (iii) provisions regarding how
the company will assure the safety of its enployees and contractors;

[+4+] (iv) procedures for deploying conmpany and nmutual aid crews to
work assignnent areas; [&H4+5] (v) identification of addi ti ona

supplies and equi pnrent needed during an energency; [&-9] (vi) the neans
of obtaining additional supplies and equipnent; [&9-] (vii) procedures
to practice the energency response plan; [&4] (viii) appropriate safe-
ty precautions regarding electrical hazards, including plans to pronptly
secure downed wires within thirty-six hours of notification of the
|l ocation of such downed wires from a nunicipal enmergency official; and
[ 64-4] (ix) such other additional information as the conmm ssion may
require. Each such corporation shall, on an annual basis, undertake
drills inplenmenting procedures to practice its energency nanagenent
plan. The comm ssion nay adopt additional requirenents consistent with
ensuring the reasonably pronpt restoration of service in the case of an
emer gency event.

(b) After review of a corporation's energency response plan, the
comm ssion may require such corporation to amend the plan. The conm s-
sion may al so open an investigation of the corporation's plan to deter-
mne its sufficiency to respond adequately to an energency event. I f,
after hearings, the comm ssion finds a material deficiency in the plan,
it may order the conpany to mmke such nodifications that it deens
reasonably necessary to renedy the deficiency.

(c) The commission is authorized to open an investigation to review

the performance of any corporation in restoring service, inplenenting
communi cations plans or otherwi se neeting the requirenents of the ener-
gency response plan during an energency event. |If, after evidentiary

hearings or other investigatory proceedings, the conm ssion finds that
the corporation failed to [~easenably] inplenent its energency response
plan or the length of such corporation's outages were materially |onger
than they woul d have been, because of such corporation's failure to
[ Feasenrably] inplement its energency response plan, the comm ssion may
deny the recovery of any part of the service restoration costs caused by
such failure, commensurate with the degree and inpact of the service
outage; provided, however, that nothing herein limts the conm ssion's
authority to otherwi se conmmence a proceedi ng pursuant to sections twen-
ty-four, twenty-five and twenty-five-a of this chapter.

(d) The commi ssion shall certify to the departnent of honel and securi -
ty and emergency services that each such corporation's energency
response plan is sufficient to ensure to the greatest extent feasible
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the timely and safe restoration of energy services after an energency in
compliance with the requirenents of this chapter

(e) The filing of each energency response plan required under para-
graph (a) of this subdivision shall also include a copy of all witten
mut ual assi stance agreenents among utilities.

(f) Each electric corporation shall file with the county executive or
the chief elected official of a county for each county wthin its
service territory the npst recent approved copy of the energency
response plan required pursuant to this section. For the purposes of an
electric corporation operating within the city of New York, such corpo-
ration shall file the nost recent approved energency response plan wth
t he energency managenent office of the city of New York.

(g) The commission shall provide access to such energency response
pl an pursuant to article six of the public officers |aw

8§ 6. The public service law is anmended by adding a new section 5-a to
read as foll ows:

8 5-a. Revocation or nodification of authorization to do business in
the state. 1. For purposes of this section, the term"utility provider"
shall nean any or all of the following: (a) an "electric corporation" as
defined in subdivision thirteen of section two of this article, (b) a
"gas corporation" as defined in subdivision eleven of section two of
this article, (c) a "cable television conpany" or "cable television
systent as defined in subdivisions one and two of section two hundred
twelve of this chapter, (d) a "telephone corporation" as defined in
subdi vi si on seventeen of section tw of this article, (e) a "steam
corporation” as defined in subdivision twenty-two of section two of this
article, and (f) a "waterworks corporation" as defined in subdivision
twenty-seven of section two of this article.

2. The conmi ssion may conmence a proceeding. conducted in accordance
with the conmission's rules and requlations, to prohibit any utility
provider fromoperating in the state of New York as it relates to such
provider's service territory or any portion thereof based on findings of
repeated (two or nore) violations of this chapter, orders, rules or
regul ati ons adopted thereto that denpnstrate a failure of such provider
to continue to provide adequate service. Wienever the conm ssion has
reason to believe that such utility provider may no longer be suitable
to do business in the state, whether or not a certificate of public
conveni ence and necessity shall have been required prior to its
commencenent of operation, then the public service conm ssion shal
issue an order to show cause upon such utility provider, specifying the
reasons why it should not be prohibited fromproviding utility services
which are subject to the jurisdiction in whole or in part of the conm s-
sion. The order to show cause shall further include the facts and nature
of each act or failure to act allegedly warranting such finding, and the
statute, regulation or order allegedly violated, and otherw se consider-
ing the following factors

(a) the factors for issuance of a certificate of public convenience
and necessity;

(b) whether the transitionto an alternative utility provider is in
the public interest; and

(c) upon any other standards and procedures deened necessary by the
conm ssion to ensure continuity of safe and adequate service, and due
process.

3. The order to show cause shall be heard in no less than thirty days
from service of the statenent of violations to the public utility. The
conm ssion, if it determnes that such order should be granted shal
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imediately prohibit such wutility provider from doing business in the
state of New York. The comr ssion may also seek a civil penalty in addi-
tion to such revocation or nodification. The <civil penalty shall be,
notwi t hstandi ng any other section of this chapter to the contrary, based
upon the value of the real property and fixtures thereto utilized in
utility delivery by such utility provider, which shall be paid in-kind
by such provider, but provided further that the utility provider shal
be additionally paid by the comri ssion a nonetary anmpunt fixed by the
comm ssion which shall reflect payment for the shareholder equity
contribution, unless further reduced by depreciation, or any bonds which
nust be either defeased, or acquired by a successor entity. Calculation
of such civil penalty shall be in addition to any penalties assessed
pursuant to section twenty-four, twenty-five or twenty-five-b of this
article for any given violation or outage.

4. A utility provider subject to a proceeding initiated pursuant to
this section shall be provided with a right to an evidentiary hearing
held in accordance with the conmmission's procedural requlations, prior
to any final order of the comni ssion.

5. A service provider contracted by a public authority may likew se be
prevented fromoperating in a service territory by action of the public
authority if the departnment of public service, as part of an investi-
gation of an energency event., identifies two or nore repeated failures
of the service provider to neet its obligations and nakes a recommenda-
tion to the board for the public authority to exercise its termnation
rights.

8§ 7. Study of nunicipal takeover of private water utility in Nassau
County. a. Legislative findings. The legislature hereby finds that the
groundwat er supply system presently operated by a private utility in
Nassau County servicing the residents of the villages of Atlantic
Beach, Cedarhurst, East Rockaway, Hewlett Bay Park, Hew ett Harbor
Hewl ett Neck, Island Park, Lawence, Lynbrook, Malverne, Valley Stream
and Whodsburgh, and a portion of the village of MII Neck, and the unin-
corporated areas of Baldwin, Hewett, Oceanside, Roosevelt, Merrick,
North Merrick, Bellnore, North Bellnore, Wantagh, North Wantagh, Seaford
and a portion of the area known as Massapequa and their environs, and a
portion of Mssapequa Park and a portion of Levittown, and Sea diff,
G en Head, and den Wod landing, is fragile and subject to episodic
deficiencies of varying nagnitude including service disruptions and
drastic price variations to residents servi ced by the existing
private wat er conpany. The groundwat er supply requires better manage-
ment of its entire reserve both within and outside the water utility
supply area as well as 1long range planning to provide protection of
i mportant watershed areas, water conservation, and prevention from
contam nation and salt water intrusion. Since the potable water for this

utility area is derived froman aquifer which is the sole source of
water for all of Long Island, the issues of contanination and conserva-
tion are of statewide concern. |t is necessary and desirable that the
study required by this section wll not only protect, preserve and

enhance the quality and guantity of the water wthin its supply
area, but that it will also serve as a nodel and as a |leader in foster-
ing cooperation wth other water suppliers to better manage, conserve
and protect the groundwater within and outside its supply area.

b. Study. The public service conm ssion shall inmediately upon the
ef fectiveness of this act, undertake a study to exam ne whether a munic-
i pal takeover of the private utility provided water service will better

protect the aquifer and provide better and safer service to the resi-
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dents of Nassau County. The public service conm ssion shall consider in
such study: the ability of the nunicipal governnments to safely provide
service alone or in coordination with any other entity currently provid-
ing service, or identifying new providers who can safely provide
service; the ability to protect the aquifer long termm the ability of
the nmunicipal governments to provide water service at |lower cost to
customers due to their tax-exenpt and not-for-profit status, and the
i npact on nuni ci pal tax revenues.

c. Public forumns. The public service comm ssion shall, in coordi-
nation with such study, hold three public foruns in inpacted areas,
which my be held virtually, and shall be open for public coments from
st akehol ders. In addition, the comm ssion nmust solicit witten testino-
ny fromelected officials, and superintendents of school districts in
i npact ed areas.

d. Report. The public service comm ssion shall report such findings
no later than April 1, 2021 to the governor, the county executive, the
tenmporary president of the senate, and the speaker of the assenbly, and
post such final report on its website.

8 8. Section 5 of the public service law is anmended by adding a new
subdivision 7 to read as foll ows:

7. The conmission shall ensure that custoners of an electric corpo-
ration, gas corporation, steamcorporation or water works corporation do
not contribute to excessive executive conpensation of such corporation
by setting a threshold above which ratepayer funds nmay not be utilized.

8 9. This act shall take effect on the ninetieth day after it shal
have becone a law. Effective inmediately, the department of public
service or the public service commission is authorized to promul gate any
regul ati ons or orders necessary to inplenment this act.




