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STATE OF NEW YORK

11004

| N ASSEMBLY

Sept ember 9, 2020

Introduced by COW TTEE ON RULES -- (at request of M of A Darling) --
read once and referred to the Conmittee on Ways and Means

AN ACT to anend the tax law, in relation to short-termrental taxes

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Subdivision (c) of section 1101 of the tax |aw, as added by
chapter 93 of the laws of 1965, paragraphs 2, 3, 4 and 6 as anended by
section 2 of part AA of chapter 57 of the laws of 2010, paragraph 5 as
anended by chapter 575 of the |laws of 1965, and paragraph 8 as added by
section 3 of part AA of chapter 57 of the laws of 2010, is anended to
read as foll ows:

(c) Wien wused in this article for the purposes of the tax inposed
under subdivision (e) of section eleven hundred five, the follow ng
terns shall nean:

(1) Hotel. A building or portion of it which is regularly used and
kept open as such for the |odging of guests. The term "hotel"” includes
[ ar—apartrent] a hotel, a notel, boardi ng house or club, whether or not
nmeal s are served. This termshall not include a short-term rental unit
as defined in paragraph nine of this subdivision

(2) Cccupancy. The wuse or possession, or the right to the use or
possession, of any roomin a hotel or short-termrental unit. "Right to
the use or possession” includes the rights of a roomrenarketer as
descri bed in paragraph eight of this subdivision.

(3) Cccupant. A person who, for a consideration, uses, possesses, or
has the right to wuse or possess, any roomin a hotel or short-term
rental unit under any |ease, concession, permt, right of access,
license to use or other agreenent, or otherwise. "Right to use or
possess" includes the rights of a roomrenarketer as described in para-
graph eight of this subdivision.

(4) Operator. Any person operating a hotel. Such termshall include a
room remar ket er and such roomrenmarketer shall be deened to operate a
hotel, or portion thereof, wth respect to which such person has the

rights of a roomremarketer. This termshall not include a hosting plat-
formas defined in paragraph ten of this subdivision
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(5) Permanent resident. Any occupant of any roomor roonms in a hotel
or short-termrental unit for at |east ninety consecutive days shall be
consi dered a permanent resident with regard to the period of such occu-
pancy.

(6) Rent. The consideration received for occupancy, including any
service or other charge or anount required by the operator or short-term
rental host to be paid as a condition for occupancy, valued in noney,
whet her received in noney or otherw se and whet her [+eceived] collected
by the operator [e~=a]. short-termrental host, hosting platform room
remar ket er or another person on behal f of [eithes] any of them

(7) Room Any roomor roons of any kind in any part or portion of a
hotel or short-termrental unit, which is available for or let out for
any purpose other than a place of assenbly.

(8) Roomremarketer. A person who reserves, arranges for, conveys, or
furni shes occupancy, whether directly or indirectly, to an occupant for
rent in an amount determ ned by the roomremarketer, directly or indi-
rectly, whether pursuant to a witten or other agreenent. Such person's
ability or authority to reserve, arrange for, convey, or furnish occu-
pancy, directly or indirectly, and to determne rent therefor, shall be
the "rights of a roomremarketer”. A roomrenarketer is not a pernmanent
resident with respect to a roomfor which such person has the rights of
a room renmar ket er

(9) Short-termrental unit. A room group of roons, or other living or
sl eeping space, or any other space let to occupants, including but not
limted to private dwellings, residences, or buildings used as resi-
dences. The term does not include a hotel.

(10) Hosting platform A person or entity who, pursuant to an agree-
ment with an operator or short-termrental host, facilitates the occu-
pancy of a hotel or short-termrental unit. A person "facilitates the
occupancy" by, in exchange for a fee, either: (A providing the forumin
which an operator or short-termrental host can list or advertise a room
for occupancy:; or (B) providing the forum in which, or by nmeans of
which, the offer for occupancy is accepted.

(11) Short-termrental host. An owner, tenant, or occupant of a short-
term rental unit who offers occupancy in such a short-termrental unit
for rent.

8§ 2. Subdivision (e) of section 1105 of the tax law is anmended by
addi ng a new paragraph 3 to read as foll ows:

(3) Except within cities with a population of one nillion or nore, the
rent for every occupancy of a roomor roons in a short-termrental unit,
except for a permanent resident or where the rent is not nore than at
the rate of two dollars per day.

8 3. Subdivision 1 of section 1131 of the tax law, as anended by
section 2 of part G of chapter 59 of the |aws of 2019, is anmended to
read as foll ows:

(1) "Persons required to collect tax" or "person required to collect
any tax inposed by this article" shall include: every vendor of tangible
personal property or services; every recipient of anusenent charges;
every hosting platformwi th respect to occupancies it facilitates as
described in paragraph ten of subdivision (c) of section eleven hundred
one of this article; every operator of a hotel or short-term rental
host, except with respect to occupancies facilitated by a hosting plat-
form and every marketplace provider with respect to sales of tangible
personal property it facilitates as described in paragraph one of subdi-
vision (e) of section eleven hundred one of this article. Said terms
shall also include any officer, director or enployee of a corporation or
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of a dissolved corporation, any enployee of a partnership, any enployee
or manager of alinmted liability conpany, or any enployee of an indi-
vi dual proprietorship who as such officer, director, enployee or manager
is wunder a duty to act for such corporation, partnership, limted
liability conpany or individual proprietorship in conplying with any
requirement of this article, or has so acted; and any nenber of a part-
nership or limted liability conpany. Provi ded, however, that any
person who is a vendor solely by reason of clause (D) or (E) of subpara-
graph (i) of paragraph (8) of subdivision (b) of section el even hundred
one of this article shall not be a "person required to collect any tax
i nposed by this article" until twenty days after the date by which such
person is required to file a certificate of registration pursuant to
section el even hundred thirty-four of this part.

8§ 4. Section 1132 of the tax law is anended by addi ng a new subdi vi -
sion (n) to read as foll ows:

(M In carrying out the obligations inposed under this section, a
hosting platform shall have all the duties, benefits, and entitlenents
of a person required to collect tax under this article and article twen-
ty-nine of this chapter with respect to the occupancies giving rise to
the tax obligation, including the right to accept a certificate or other
docunentation from an occupant substantiating an exenption or excl usion
fromtax, as if such hosting platformwere the operator of the hotel or
short-term rental host of the short-termrental unit with respect to
such occupancy, including the right to receive the refund authorized by
subdivision (e) of this section and the credit allowed by subdivision
(f) of section eleven hundred thirty-seven of this part.

8§ 5. Section 1133 of the tax law is anended by adding a new subdivi-
sion (g) to read as foll ows:

(g) A hosting platformis relieved of liability under this article for
failure to <collect the correct anpunt of tax to the extent that the
hosting platformcan show that the error was due to incorrect or insuf-
ficient information given to the hosting platformby the operator or
short-termrental host, whether intentional or unintentional.

8§ 6. Section 1137 of the tax law is anmended by adding a new subdivi-
sion (g) to read as foll ows:

() A hosting platform who facilitates the occupancy of a hotel or
short-termrental unit is relieved fromthe duty to remt to the conmm s-
sioner the tax inposed by this article in regard to a particular occu-
pancy if, pursuant to an agreenent with an operator or short-termrental
host registered with the conmssion as required by section eleven
hundred thirty-four of this part, the hosting platformand operator or
short-termrental host agree that the operator or short-termrental host
is required to renmit the tax directly to the conmi ssioner. In such situ-
ation, the operator or short-termrental host shall be treated as if it
collected the tax and shall have all of the rights and obligations
inposed by law on persons required to collect tax, including but not
limted to the liability inposed by section eleven hundred thirty-three
of this part.

§ 7. Section 1142 of the tax law is anended by addi ng a new subdi vi -
sion 16 to read as foll ows:

16. Notwi thstanding any provision of lawto the contrary, including
but not linmted to subdivisions four, five, and six of this section. no
hosting platformshall be required to list any operator of a hotel or
short-term rental host of a short-term rental unit on any return
required to be filed with the conm ssioner under the applicable tax | aws
and any requl ations adopted pursuant thereto. Information provided by a
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hosting platformto the conmi ssioner shall be confidential. Such confi-
dential information shall not be disclosed by the comr ssioner unless
the hosting platformhas given witten consent to make such disclosure
or there is an agreenent between the hosting platformand the comi s-
sioner to make such disclosure. Notwithstanding any law to the contrary,
information provided by a hosting platformshall not be subject to arti -
cle six of the public officers law and shall not be provided to any
other agency of the state, locality, or any other governnent entity or
political subdivision. Audits of any hosting platformshall be conducted
solely on the basis of the tax identification nunber associated with
each hosting platformand shall not be conducted directly or indirectly
on any operator of a hotel, short-term rental host of a short-term
rental unit, or any occupant to whom occupancy is rented from an opera-
tor of a hotel or short-termrental unit of a short-term rental host,
nor shall any hosting platformbe required to disclose any personally
identifiable infornation relating to any operator of a hotel, short-term
rental host of a short-termrental unit, or occupant to whom occupancy
is rented from an operator of a hotel or short-termrental host of a
short-termrental unit. Provided, however, that if a hosting platform
and operator or short-termrental host have entered into an agreenent
pursuant to section eleven hundred thirty-six of this part, only the
operator or short-term rental host shall be subject to audit by the
conmmi Ssi oner.

§ 8. Clause 1 of subparagraph (i) of the opening paragraph of section
1210 of the tax |aw, as anended by chapter 200 of the laws of 2009, is
anmended to read as foll ows:

(1) any such city having a popul ation of one mllion or nore is hereby
authorized and enmpowered to adopt and anmend | ocal |aws, ordinances or
resol utions inposing such taxes in any such city, at the rate of four
and one-hal f percent, except that tax shall not be inposed on short-term
rental units as defined in paragraph nine of subdivision (c) of section
el even hundred one of this chapter;

8§ 9. Section 1243 of the tax law is anmended by adding a new subdivi-
sion (c) to read as follows:

(c) No determination or proposed deternmnation of tax or determ nation
on any application for refund shall be enjoined or reviewed by an action
for declaratory judgnent. an action for npney had and received, or by
any action or proceeding other than a proceeding under article seventy-
eight of the civil practice law and rules, except as otherw se provided
in subdivision (a) or (b) of this section.

8§ 10. This act shall take effect imediately and shall apply to taxa-
bl e years beginning on or after January 1, 2021.




