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STATE OF NEW YORK

10805

| N ASSEMBLY

July 15, 2020

Introduced by COWM TTEE ON RULES -- (at request of M of A Perry) --
read once and referred to the Commttee on Codes

AN ACT to anmend the judiciary law, in relation to the state comm ssion
on prosecutorial conduct

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Section 499-a of the judiciary |law, as amended by chapter
23 of the laws of 2019, is amended to read as foll ows:

8 499-a. Establishnent of conm ssion. There is hereby created within
the executive department a state commission of prosecutorial conduct.
The comm ssion shall have the authority to review and investigate the
conduct of prosecutors upon the filing of a complaint with the comm s-
sion to deternine whether [sad] a prosecutor or prosecutors has conmt-
ted conduct [as—allegeddeparts—iromthe—appleable] in the course of
his or her official duties or under color of state law potentially
violative of statutes, the legal rights of private persons, whether
statutory, constitutional or otherw se; case law+]; or court rules,

including, but not Jlimted to the New York Rules of Professiona
Conduct, 22 NYCRR 1200, or any subset thereof or successor thereto,
including but not Ilimted to Rule 3.8 (Special Responsibilities of

Prosecutors and Ot her CGovernment Lawyers).

8§ 2. Section 499-b of the judiciary |law, as anmended by chapter 23 of
the laws of 2019, is amended to read as foll ows:

8 499-b. Definitions. For the purposes of this article the follow ng
terns have the foll ow ng nmeanings:

1. "Conmi ssion" neans the state comr ssion on prosecutorial conduct.

2. "Prosecutor"” nmeans a district attorney or any assistant district
attorney of any county of the state in an action to exact any crim nal
penalty, fine, sanction or forfeiture.

3. "Hearing" neans a proceedi ng under subdivision four of section four
hundred ninety-nine-f of this article.

4. "Menber of the bar" nmeans a person admitted to the practice of |aw
inthis state for at |least five years.

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
[-] isoldlawto be omtted
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6-] "Retired judge" shall nmean a forner judge or justice of the
unified court systemwho was qualified as an attorney during such
service and served as such a judge or justice for at |least five years.

8 3. Section 499-f of the judiciary law, as anmended by chapter 23 of
the |l aws of 2019, is amended to read as foll ows:

8§ 499-f. Conplaint; investigation; hearing and disposition. 1. The
conm ssion shall receive, initiate, investigate and hear conplaints with

respect to the conduct|[ —guaifticati-ons—Fitnress—to—perform-] or
performance of official duties of any prosecutor| —and—ray—determne
that—a—prosecutor—be—adnrpnished—or—censured]; and nay nmake a recommen-

dation to the governor that a prosecutor be renpbved from office for
cause, for, including, but not I|imted to, msconduct in office, as
evi denced by his or her departure from his or her obligations under
appropriate statute, case |law, and/or New York Rules of Professiona

Conduct, 22 NYCRR 1200, or any subset thereof or successor thereto,

including but not Ilimted to Rule 3.8 (Special Responsibilities of
Prosecutors and Ot her CGovernnent Lawyers), persistent failure to perform
his or her duties, conduct prejudicial to the adm nistration of justice,
or that a prosecutor be retired for nental or physical disability
preventing the proper performance of his or her prosecutorial duties. A

conplaint shall be in witing and signed by the conplainant and, if
directed by the commission, shall be verified. Upon receipt of a
conplaint (a) the commission shall conduct an investigation of the

complaint; or (b) the commi ssion nay disniss the conplaint if it deter-
m nes that the conplaint on its face lacks nerit. If the conplaint is
dism ssed, the comrssion shall so notify the conplainant. If the
comm ssion shall have notified the prosecutor of the conplaint, the
comm ssion shall also notify the prosecutor of such dismssal. Pursuant
to paragraph a of subdivision four of section ninety of this chapter,
any person being an attorney and counsel or-at-Ilaw who shall be convicted
of a felony as defined in paragraph e of subdivision four of section
ninety of this chapter, shall upon such conviction, cease to be any
attorney and counselor-at-law, or to be conpetent to practice |aw as
such.

2. The conmmission nmay, on its own notion, initiate an investigation of

a prosecutor with respect to his or her [guafications-] conduct]
Hiness—to—perforn] or the performance of his or her official duties.

Prior to initiating any such investigation, the comm ssion shall file as
part of its record a witten conplaint, signed by the administrator of
the commi ssion, which conplaint shall serve as the basis for such inves-
tigation.

3. In the course of an investigation, the conmmi ssion nmay require the
appearance of the prosecutor involved before it, in which event the
prosecutor shall be notified in witing of his or her required appear-
ance, either personally, at least three days prior to such appearance,
or by certified mail, return receipt requested, at |east five days prior
to such appearance. |In either case a copy of the conplaint shall be

served upon the prosecutor at the tinme of such notification. The prose-
cutor shall have the right to be represented by counsel during any and
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all stages of the investigation in which his or her appearance is
required and to present evidentiary data and material relevant to the
complaint. Atranscript shall be made and kept wth respect to al
proceedi ngs at which testinony or statements under oath of any party or
wi tness shall be taken, and the transcript of the prosecutor's testinony
shall be nmade available to the prosecutor wi thout cost. Such transcript
shall be confidential except as otherw se permtted by section four
hundred ninety-nine-g of this article.

4. If in the course of an investigation, the conm ssion determnes
that a hearing is warranted it shall direct that a formal witten
conmpl ai nt signed and verified by the adm nistrator be drawn and served
upon the prosecutor involved, either personally or by certified nail
return recei pt requested. The prosecutor shall file a witten answer to
the conplaint with the comrission within twenty days of such service.
If, upon receipt of the answer, or wupon expiration of the tine to
answer, the conm ssion shall direct that a hearing be held with respect
to the conplaint, the prosecutor involved shall be notified in witing
of the date of the hearing either personally, at |least twenty days prior

thereto, or by certified mail, return receipt requested, at |east twen-
ty-two days prior thereto. Upon the written request of the prosecutor,
the commssion shall, at |least five days prior to the hearing or any

adj ourned date thereof, make available to the prosecutor wthout cost
copies of all docunents which the conmmi ssion intends to present at such
hearing and any witten statenments nmade by wi tnesses who will be called
to give testinmony by the comm ssion. The conmmission shall, in any case,
make available to the prosecutor at |least five days prior to the hearing
or any adjourned date thereof any excul patory evidentiary data and nate-
rial relevant to the conplaint. The failure of the conmission to tinely
furnish any docunents, statenents and/or excul patory evidentiary data
and material provided for herein shall not affect the wvalidity of any
proceedi ngs before the commssion provided that such failure is not

substantially prejudicial to the prosecutor. The conpl ainant nmay be
notified of the hearing and unless he or she shall be subpoenaed as a
wi tness by the prosecutor, his or her presence thereat shall be within

the discretion of the conmi ssion. The hearing shall not be public unless
the prosecutor involved shall so demand in witing. At the hearing the
comm ssion may take the testinobny of witnesses and receive evidentiary
data and material relevant to the conplaint. The prosecutor shall have
the right to be represented by counsel during any and all stages of the
hearing and shall have the right to call and cross-exam ne w tnesses and
present evidentiary data and material relevant to the conplaint. A tran-
script of the proceedings and of the testinony of wi tnesses at the hear-
ing shall be taken and kept with the records of the comm ssion.

5. Subject to the approval of the conm ssion, the adm nistrator and
the prosecutor nmay agree on a statenent of facts and nmay stipulate in
witing that the hearing shall be waived. In such a case, the conmi ssion
shal | [ prake—ts—-determnati-on—upor—the—pleadi-ngs—and] rely upon the
agreed statenment of facts in formng the comrission's findings of fact.

6. If, after a formal witten conplaint has been served pursuant to
subdivision four of this section, or during the course of or after a
hearing, the comr ssion determ nes that no further action is necessary,
the conplaint shall be disnmssed and the conplai nant and the prosecutor
shall be so notified in witing.

7. [ AHter—a—hearing he j
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[ wHtt-en—determi-pation—together—wiith—its] findings of fact and [ eenelu—
| recommendati ons and the record of the proceedings upon
whi ch [ iHs—determnrationr—i-s] such findings and recommendations are
based, to the [presidingfustices—of—the] attorney grievance conmittee
of the appellate division [whe] in the departnent where the prosecutor
was admitted to practice, which shall cause a copy thereof to be served
either personally or by certified mail, return receipt requested, on the
prosecutor invol ved. Upon conpletlon of service, the |[determnation—of
the—comr-ssion—its] commi ssion's findings and [ eerelusiens] recomenda-
tions and the record of its proceedings shall be made public and shal
be made avail able for public inspection at the principal office of the
comm ssion and at the office of the clerk of the appellate division in
the department in which the [alleged—msconduct—oceur+ed] record was
filed. If the commission's findings and recommendations include any
recommendation that any prosecutor should be renoved or retired, the
comm ssion shall sinultaneously transmt its findings, reconmendations,
and record of its proceedings to the governor. Records of a prosecuting

agency provi ded by the agency to the comm ssion pursuant to this article
shall not be subject to disclosure by the conmm ssion under article six

of the publlc offlcers I aw. [Ihe—pFe§eGuLe#—+n¥eLvedfﬂay——e+Lhe#——aeeep%

comm ttee of the appellate division that receives the conmmission's
report may accept or reject the [determned] recomended sanction;

i npose a different sanction including adnonition or censure[ —+ecorrenrd
I . E I , i bdivic] ;

}thfsesten]; or inpose ~no sanctlon [#bme¥e+T——+i——Lhe——p+es+dLng
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10-] If during the course of or after an investigation or hearing, the
comm ssion determines that the conplaint or any allegation thereof
warrants action, other than in accordance with the provisions of subdi-
Vi sions seven [through—ine] and eight of this section, wthin the
powers of: (a) a person having adnministrative jurisdiction over the
prosecutor involved in the conplaint; or (b) [ar] the attorney grievance

comm ttee of the appellate division [ef—the—suprere—ecout] 1n_ the

deoartnent mhere t he Drosecutor _Was adnltted to Dractlce or (c) [a

Lhe——eh+eL——fadge—9L—%he—e9H¢%—eﬁ—appeaLs——e¢—{£Qq the governor pursuant

to subdivision (b) of section thirteen of article thirteen of the
constitution; or [&5] (d) an applicable district attorney's office [oe+
other—prosecuting—agensy]|, the commission shall refer such conplaint or
the appropriate allegations thereof and any evidence or nmaterial related
thereto to such person, agency or court for such action as nay be deened
proper or necessary.

[+&-] 10. The commi ssion shall notify the conplainant of its disposi-
tion of the conplaint.

[22-] 11. In the event of renoval from office of any prosecutor
pursuant to subdivision [sevesn—o+] eight |
subdiH-si-or—n+ne] of this section, a vacancy shall exist pursuant to
article three of the public officers |aw

8§ 4. Section 499-i of the judiciary |aw, as anended by chapter 23 of
the |l aws of 2019, is amended to read as foll ows:

8 499-i. Resignation not to divest conm ssion |
ef] and the appellate division of jurisdiction. The jurisdiction of the
[ presi-ding—ustices—of—the] appellate division and the comnr ssion pursu-
ant to this article shall continue notwithstanding that a prosecutor
resigns from office after a recomendation by the comm ssion that the
prosecutor be renpved fromoffice has been transmtted to the [p+esidi-ng

fusti-ces—of—the—appetate—divi-sien] governor, or in any case in which
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the comm ssion's recomendation that a prosecutor should be renmpved from
office shall be transmitted to the [presidingiustices—oi—the—appellate
éindi-sioen] governor within one hundred twenty days after receipt by the
chief adm nistrator of the courts of the resignation of such prosecutor.
Any deternmination by the governor that a prosecutor who has resigned
shoul d be renpved fromoffice shall render such prosecutor ineligible to
hol d any other prosecutorial office.

§ 5. Severability. If any clause, sentence, paragraph, subdivision
section or part of this act shall be adjudged by any court of conpetent
jurisdiction to be invalid, such judgnent shall not affect, inpair, or
i nval i date the remai nder thereof, but shall be confined in its operation
to the clause, sentence, paragraph, subdivision, section or part thereof
directly involved in the controversy in which such judgnent shall have
been rendered. It is hereby declared to be the intent of the legislature
that this act would have been enacted even if such invalid provisions
had not been included herein.

8 6. This act shall take effect inmediately.



