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STATE OF NEW YORK

8693-- A

| N SENATE

July 8, 2020

Introduced by Sen. KENNEDY -- read tw ce and ordered printed, and when
printed to be commtted to the Conmittee on Rules -- conmittee
di scharged, bill anended, ordered reprinted as anended and recommtted
to said committee

AN ACT to anmend the highway | aw and the transportation corporations |aw,
in relation to agreenents for fiber optic use and occupancy of state
right of way; and providing for the repeal of certain provisions upon
expiration thereof

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Subdivision 24-e of section 10 of the highway |aw, as added
by section 1 of part RRR of chapter 59 of the |aws of 2019, is anended
to read as follows:

24-e. The comm ssioner of transportation is hereby authorized to enter
into an agreement wth [anyfiber—eptiec—utitity] all entities for use
and occupancy of the state right of way for the purposes of installing,
nmodi fying, relocating, repairing, operating, or maintaining fiber optic
facilities. | g Rar

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onmitted.
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8§ 2. Section 7 of the transportation corporations |aw, as added by
section 2 of part RRR of chapter 59 of the |aws of 2019, is anended to
read as follows:

8 7. Agreenment for fiber optic [st4+++y¥] use and occupancy of state
right of way. The conmi ssioner of transportation [}
te] shall enter into an agreenent wth [any—ber—eptic—utitity] all
entities for use and occupancy of the state right of way for the
purposes of installing, nodifying, relocating, repairing, operating, or
mai ntaining fiber optic facilities. Such agreenent [#sy] shall include a
fee for use and occupancy of the state right of way, provided, however,
such fee shall [ne%—be—g#eaLeF—Lhan—#a##—na#ke%—*%&+mﬂ be based on the
departnment of transportation's cost of managing the state right of way
and assessed annually to all entities occupying the state right of way.

Any provider using or occupying a right of way in fulfillnent of a state
grant award through the New NY Broadband Program shall not be subject to
a fee for such use or occupancy. Any fee for use or occupancy charged to
a fiber optic utility shall not be passed through in whole or in part as
a fee, charge, increased service cost, or by any other neans by a fiber
optic wutility to any person or entity that contracts with such fiber

optic ut|I|ty for service. [Anry—conpensati-on—recelved—by—the—state

viHage—or—town] Such conpensation received by the state pursuant to
such agreenent shall be deposited by the conptroller into the specia
obligation reserve and paynent account of the dedicated highway and
bridge trust fund established pursuant to section eighty-nine-b of the
state finance | aw.

8§ 3. The transportation corporations law is anmended by adding a new
section 8 to read as foll ows:

8 8. Assessnent of annual fee for use and occupancy of the state right
of way. 1. The conmi ssioner of transportation is authorized to assess an
annual fee to all entities occupying the state right of way on a pro-
rata basis of the total linear length of fiber facilities owed by the
entities as of March thirty-first of each year.

2. The departnent of transportation shall develop a standardized form
which at a mninmumshall require fromeach entity the total linear feet
of state right of way occupancy. without regard to the nunber of fiber
strands or cables an entity has deployed in the state right of way. The

total linear feet shall include both aerial and underground facilities
occupying the state right of way as of March thirty-first of each year
Such standardized formshall include a certification and attestation to
the true and accurate nature of the entity's reported total |inear feet
and each entity shall subnit said formno later than May first of each
year.

3. The annual fee shall be assessed to all entities occupying the

state right of way on a pro-rata basis on or before June thirtieth annu-
ally. Provided, however that any fees collected pursuant to subdivision
twenty-four-e of section ten of the highway |aw shall be applied. Al

fees and security deposits remtted to the departnent of transportation
by an entity between October first, two thousand ni neteen and March
thirty-first, two thousand twenty shall be applied toward that entity's
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first vyear pro-rata paynent. Al fees and security deposits remtted to
the departnent of transportation fromApril first, two thousand twenty
and March thirty-first, two thousand twenty-one shall be applied toward
that entity's second year pro-rata paynent. In the event that the enti-
ty's paynents made in any vear exceed the calculated pro-rata share for
that entity, the excess fees and security deposits shall be applied to
the subsequent years' pro-rata paynents as appropriate.

4. Notwi thstanding any other |law or provision to the contrary, such
total annual fee collected by the departnent of transportation pursuant
to this section for fiber optic use and occupancy of the state right of
way shall not exceed: fifteen mllion dollars for state fiscal year two
thousand twenty; thirty mllion dollars for state fiscal year two thou-
sand twenty-one; fifty mllion dollars for state fiscal years two thou-
sand twenty-two through two thousand twenty-four and shall be paid on a
pro-rata basis by all entities occupying the state right of way.

5. Notwithstanding any other law or provision to the contrary the
departnent of transportation is authorized to contract with an i ndepend-
ent consultant to determ ne and assess the annual fee for use and occu-
pancy of the state right of way.

8 4. This act shall take effect inmediately; provided, however, that
section 8 of the transportation corporations law as added by section
three of this act shall be deened repeal ed on the sane date and sane
manner as part RRR of chapter 59 of the laws of 2019, as anended;
provi ded, further, that the anendnents to subdivision 24-e of section 10
of the highway | aw made by section one of this act and the amendnents to
section 7 of the transportation corporations |aw nade by section two of
this act shall not affect the repeal of such subdivision and such
section and shall be deened repeal ed therewth.




