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STATE OF NEW YORK

8685

| N SENATE

July 6, 2020

Introduced by Sen. MONTGOVERY -- read tw ce and ordered printed, and
when printed to be conmtted to the Conmttee on Rul es

AN ACT to anmend the fam |y court act, the social services law and the
executive law, in relation to raising the | ower age of juvenile delin-
guency jurisdiction from age seven to age twelve and to establish
differential response programs for children under the age of twelve

The People of the State of New York, represented in Senate and Assem
bly., do enact as follows:

Section 1. Subdivision 1 of section 301.2 of the famly court act, as
anended by section 56 of part WWVof chapter 59 of the laws of 2017, is
anended to read as follows:

1. Juvenlle dellnquent neans a person [ eve—sevenr—ahd—less—than

Ieast tmelve and | ess than elghteen years of age who, haV|ng conn1tted
an act that would constitute a crinme, or a violation, where such
violation is alleged to have occurred in the same transaction or occur-
rence of the alleged crimnal act, if conmtted by an adult, (a) is not
crimnally responsible for such conduct by reason of infancy, or (b) is
the defendant in an action ordered renoved froma crimnal court to the
fam ly court pursuant to article seven hundred twenty-five of the crim -
nal procedure | aw.

g8 2. Subdivision 8 of section 301.2 of the famly court act, as
anended by section 57 of part WWVof chapter 59 of the |aws of 2017, is
amended to read as foll ows:

8. "Designated felony act" means an act which, if done by an adult,
would be a crine: (i) defined in sections 125.27 (nmurder in the first
degree); 125.25 (rmurder in the second degree); 135.25 (kidnapping in the
first degree); or 150.20 (arson in the first degree) of the penal |aw
conmtted by a person thirteen, fourteen, fifteen, [er] sixteen, or
[ sormRRetnrg—0Ostober—fH+st—two—thousand—hineteen-| seventeen years of
age; or such conduct commtted as a sexually notivated felony, where
aut hori zed pursuant to section 130.91 of the penal law, (ii) defined in
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sections 120.10 (assault in the first degree); 125.20 (manslaughter in
the first degree); 130.35 (rape in the first degree); 130.50 (crimnal
sexual act in the first degree); 130.70 (aggravated sexual abuse in the
first degree); 135.20 (kidnapping in the second degree) but only where
the abduction involved the use or threat of use of deadly physical
force; 150.15 (arson in the second degree) or 160.15 (robbery in the
first degree) of the penal law comitted by a person thirteen, fourteen,

fifteen, [e+] sixteen, or[ —ecoreRcing—Cstober—fi+rst—two—thousandnine—
teen~] seventeen years of age; or such conduct conmtted as a sexually
motivated felony, where authorized pursuant to section 130.91 of the
penal law, (iii) defined in the penal law as an attenpt to commt nmurder
in the first or second degree or kidnapping in the first degree conmit-
ted by a person thirteen, fourteen, fifteen, [er] sixteen, or [ecorrehRc—
rg—Ostober—fi+st—twe—thousand—nineteen-| seventeen years of age; or
such conduct committed as a sexually notivated fel ony, where authorized
pursuant to section 130.91 of the penal law, (iv) defined in section
140.30 (burglary in the first degree); subdivision one of section 140. 25
(burglary in the second degree); subdivision two of section 160.10
(robbery in the second degree) of the penal law, or section 265.03 of

the penal |aw, where such machine gun or such firearmis possessed on
school grounds, as that phrase is defined in subdivision fourteen of
section 220.00 of the penal law comritted by a person fourteen or

fifteen years of age; or such conduct conmitted as a sexually notivated
felony, where authorized pursuant to section 130.91 of the penal |aw
(v) defined in section 120.05 (assault in the second degree) or 160.10
(robbery in the second degree) of the penal |law conmitted by a person
fourteen, fifteen, [e+] sixteen or[ —cermrenrcihrg—Ostober—fi+rst—two—thou—
sand—n+ﬂet£mwpq seventeen years of age but only where there has been a
prior finding by a court that such person has previously comrtted an
act which, if coomitted by an adult, would be the crime of assault in
t he second degree, robbery in the second degree or any designated fel ony
act specified in paragraph (i), (ii), or (iii) of this subdivision
regardl ess of the age of such person at the tine of the conm ssion of
the prior act (V|) other than a ntsdeneanor connttted by a person at
| east [ sev F
beF——LLFst———tMB——theHsand—n+neteeﬂ——a—pe#sen—at—#east—se#en] tmelve but
| ess than ei ghteen years of age, but only where there [has] have been
two prior findings by the court that such person has committed a prior
f el ony.

8 3. Subdivision 3 of section 304.1 of the famly court act, as
anended by section 59 of part WWVof chapter 59 of the laws of 2017, is
amended to read as foll ows:

3. The detention of a child under [tern] thirteen years of age in a
secure detention facility shall not be directed under any of the
provisions of this article.

8 4. Paragraph (a) of subdivision 1 of section 306.1 of the famly
court act, as anended by chapter 645 of the |aws of 1996, is anmended to
read as foll ows:

(a) the child is [eleven] at least twelve years of age [e+elder] and
the crime which is the subject of the arrest or which is charged in the
petition constitutes a class A or B felony; or

8 5. Subdivision 12 of section 308.1 of the famly court act, as
added by chapter 920 of the laws of 1982, is amended to read as foll ows:

12. The probation service shall certify to the division of crimnal
justice services and to the appropriate police departnent or |aw
enforcenment agency whenever it adjusts a case in which the potenti al
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respondent’'s fingerprints were taken pursuant to section 306.1 in any
manner other than the filing of a petition for juvenile delinquency for
an act which, if commtted by an adult, wuld constitute a felony,
provi ded, however, in the case of a child [eleven—-or] twelve years of
age, such certification shall be made only if the act would constitute a
class A or B fel ony.

8 6. Paragraph (f) of subdivision 2 of section 353.2 of the famly
court act, as anmended by chapter 124 of the |aws of 1993, is anended to
read as foll ows:

(f) make restitution or performservices for the public good pursuant
to section 353. 6] —provded—the—r+espondent—i-s—over—tenr—yaars—ol—age] ;

8 7. The openi ng paragraph of subdivision 1 of section 353.6 of the
famly court act, as anmended by chapter 877 of the laws of 1983, is
amended to read as foll ows:

At the conclusion of the dispositional hearing [+ha—eases—navelvng

respondents—over—ten—years—of—age] the court nmay:
§ 8. Subdivisions 1, 2, 6 and 7 of section 354.1 of the famly court

act, subdivision 1 as added by chapter 920 of the laws of 1982 and
subdi visions 2, 6 and 7 as anmended by chapter 645 of the laws of 1996,
are anended to read as foll ows:

1. If a person whose fingerprints, palnprints or photographs were
taken pursuant to section 306.1 or was initially fingerprinted as a
juvenile offender and the action is subsequently renoved to a famly
court pursuant to article seven hundred twenty-five of the crimnal
procedure law is adjudicated to be a juvenile delinquent for a fel ony,
the famly court shall forward or cause to be forwarded to the division
of crimnal justice services notification of such adjudication and such
related information as may be required by such division, provided,
however, in the case of a person [eleven—o+] twelve years of age such
notification shall be provided only if the act upon which the adjudi-
cation is based would constitute a class A or B fel ony.

2. If a person whose fingerprints, palnprints or photographs were
taken pursuant to section 306.1 or was initially fingerprinted as a
juvenil e of fender and the action is subsequently renpved to famly court
pursuant to article seven hundred twenty-five of the crimnal procedure
| aw has had all petitions disposed of by the fam |y court in any manner
other than an adjudication of juvenile delinquency for a felony, but in
the case of acts committed when such person was [eleven—or] twelve years
of age which would constitute a class A or B felony only, all such fing-
erprints, palnprints, photographs, and copies thereof, and all infornma-
tion relating to such allegations obtained by the division of crimnal
justice services pursuant to section 306.1 shall be destroyed forthwith
The clerk of the court shall notify the comri ssioner of the division of
crimnal justice services and the heads of all police departnments and
| aw enf orcenent agencies having copies of such records, who shall
destroy such records without unnecessary del ay.

6. If a person fingerprinted pursuant to section 306.1 and subsequent -
ly adjudicated a juvenile delinquent for a felony, but in the case of
acts comm tted when such a person was [eleven—o+] twelve years of age
which would constitute a class A or B felony only, is subsequently
convicted of a crime, all fingerprints and related information obtained
by the division of crimnal justice services pursuant to such section
and not destroyed pursuant to subdivisions two, five and seven or subdi-
vision twelve of section 308.1 shall beconme part of such division's
permanent adult crimnal record for that person, notw thstandi ng section
381.2 or 381.3.
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7. When a person fingerprinted pursuant to section 306.1 and subse-
quently adjudicated a juvenile delinquent for a felony, but in the case
of acts comitted when such person was [eleven—or] twelve years of age
whi ch woul d constitute a class A or B felony only, reaches the age of
twenty-one, or has been discharged from placenment under this act for at
| east three years, whichever occurs later, and has no crimnal
convictions or pending crinmnal actions which ultimately termnate in a
crimnal conviction, all fingerprints, palnprints, photographs, and
related information and copies thereof obtained pursuant to section
306.1 in the possession of the division of crimnal justice services,
any police department, |aw enforcenent agency or any other agency shal
be destroyed forthwith. The division of crimnal justice services shal
notify the agency or agencies which forwarded fingerprints to such divi-
sion pursuant to section 306.1 of their obligation to destroy those
records in their possession. In the case of a pending crimnal action
whi ch does not terminate in a crimnal conviction, such records shall be
destroyed forthw th upon such determ nation

8 9. Paragraph (a) of subdivision 1 of section 409-a of the soci al
services |law, as amended by chapter 87 of the | aws of 1993, subparagraph
(i) as anended by chapter 342 of the I aws of 2010, and subparagraph (ii)
as anmended by section 22 of part C of chapter 83 of the laws of 2002, is
amended to read as foll ows:

(a) A social services official shall provide preventive services to a
child and his or her famly, in accordance with the famly's service
pl an as required by section four hundred nine-e of this chapter and the
social services district's child welfare services plan subnitted and
approved pursuant to section four hundred nine-d of this chapter, upon a
finding by such official that (i) the child will be placed, returned to
or continued in foster care unless such services are provided and that
it is reasonable to believe that by providing such services the child
will be able to remain with or be returned to his or her famly, and for
a former foster care youth under the age of twenty-one who was previous-
ly placed in the care and custody or custody and guardianship of the
| ocal commi ssioner of social services or other officer, board or depart-
ment authorized to receive children as public charges where it is
reasonable to believe that by providing such services the former foster
care youth will avoid a return to foster care or (ii) the child is the
subject of a petition under article seven of the fam |y court act[—e+

Seei—en—-rpiwo—hmneed— oyt hr oo ol —the—oxeosdire—laue] or by the
probati on service [where—no—such—assesshppt—servi-ce—has—beenr—desig—
pated], to be at risk of being the subject of such a petition, and the
social services official determnes that the child is at risk of place-
ment into foster care or (iii) the child is under the age of twelve, and
their behavior but for their age would bring themw thin the jurisdic-
tion of the famly court pursuant to article three of the famly court
act, and the social services official determnes that the child is at
risk of placenent into foster care. Such finding shall be entered in the
child' s uniformcase record established and maintained pursuant to
section four hundred nine-f of this [ehapter] article. The conm ssi oner
shal |l promul gate regulations to assist social services officials in
maki ng determinations of eligibility for mandated preventive services
pursuant to this subparagraph.

8§ 10. Article 6 of the social services |law is anended by adding a new
title 12-A to read as fol |l ows:
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TITLE 12-A
DI FEFERENTI AL RESPONSE PROGRAMS FOR CHI LDREN UNDER TWELVE
Section 458-0. Differential response prograns for children under twelve.

8 458-0. Differential response prograns for children under twelve. 1.
Each local social services district, upon the approval of the office of
children and famly services, shall establish a programthat inplenents
differential responses to provide services to children under twelve
years of age whose behavior, but for their age, would bring themwthin
the jurisdiction of the famly court pursuant to article three of the
famly court act. Such prograns shall establish and utilize appropriate
assessnents and services for youth, in order to help reduce future
interaction with the juvenile justice and/or child welfare systens. Such
assessnents shall be used to determne what, if any. services are need-
ed. and such services shall utilize the least restrictive intervention
protocols available. Notw thstanding any other provision of lawto the
contrary, the provisions of this section shall apply only to those cases
involving children under twelve vears of age whose behavior but for
their age would bring themwithin the jurisdiction of the famly court
pursuant to article three of the family court act.

2. To establish a differential response program each local social
services district, as part of their district-wide child welfare services
plan., as defined in section four hundred nine-d of this article, shal
include a plan to serve the youth described in subdivision one of this
section while utilizing certain criteria to be pronulgated in regulation
by the office of children and family services including but not linted
to the foll ow ng:

(a) the types of assessnent to determ ne whether services are neces-
sary, services and interventions to be provided to children and fanilies
included in the differential response programfor such children and a
description of how the services will be offered. Such services shal
include, but not be limted to, those services set forth in section four
hundred nine-a of this article and section four hundred fifty-ei ght-m of
this article;

(b) a description of the process to be followed for planning and noni -
toring the services provided under the differential responses;

(c) a description of how the differential response programwil]l
enhance the ability of the district to reduce future interactions wth
the juvenile justice and child welfare systens, ensure the safety and
wel | -being of such children, and ways to ensure such program addresses
adverse inpacts on mnority comunities;

(d) a description of the training that will be provided to district
and any non-district staff to be used in the differential response
programincluding., but not limted to, a description of the training set
forth in section eight hundred forty of the executive law for police
officers whose nain responsibilities are juveniles and the | aws pertain-
ing thereto; and

(e) a description of any additional funding that may be utilized to
enhance the differential response program

3. (a) Al records created as part of the differential response
program for children described in subdivision one of this section shal
include, but not be linmted to, the initial and any subsequent reasons
why a differential response is recommended for a child, docunentation of
all services offered and accepted by such child and their famly, the
plan for supportive services for the child and their famly, and al

eval uations and assessnents of the child's progress.
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(b) Records created under the differential response program for the
children described in subdivision one of this section shall be main-
tained for five vears after a child is referred to a local social
services district for intervention as described in this section or until
the child reaches the age of twelve, whichever is sooner.

(c) Al reports assigned to, and records created under, the differen-
tial response program including but not limted to reports nmade or
witten as well as any other information obtained or photographs taken

concerning such reports or records shall be confidential, shall be nade
available only to an entity listed bel ow which has been involved in the
particular youth's service delivery, and shall not be redisclosed

except as authorized pursuant to subparagraph (vi) of this paragraph
utilizing non-identifying aggregated information. Such entities shal
i ncl ude:

(i) staff of the office of children and famly services and persons
designated by the office of children and famly services;

(ii) the social services district responsible for the differentia
response program for children described in subdivision one of this
section;

(iii) a community-based agency that has a contract with the socia
services district to carry out activities for the district under the
differential response program

(iv) a provider of services under the differential response program

(v) the child, or to their parent or legal gquardian., and the attorney
for the child; and

(vi) the office of children and fanmily services and social services
districts for the sole purpose of preparing the report required pursuant
to subdivision five of this section.

4. Expenditures by a social services district pursuant to this section

shall be reinbursable from the annual appropriations available for
social services district expenditures for child welfare services which
shal | include, but not be limted to, preventive services provided

pursuant to section four hundred nine-a of this article, funding for
famly support services prograns as set forth in section four hundred
fifty-eight-n of this article and supervision and treatnent services for
juveniles programas set forth in section five hundred twenty-nine-b of
the executive law.__Nothing shall preclude a social services district
fromseeking private funds for support of their differential response
prograns.

5. The office of children and family services shall report on the
differential response prograns established pursuant to this section
including the local social services district's efforts to reduce future
interactions with the juvenile justice and child welfare systens, how
the local social districts are ensuring the safety and well -being of
such children, and how the program is addressing adverse inpacts on
mnority conmunities, on an annual basis beginning one year fromthe
start of every local social services district's differential response
program

8 11. Subdivision 1 of section 458-m of the social services |law, as
added by section 18-b of part K of chapter 56 of the laws of 2019, is
anended to read as foll ows:

1. As used inthis title, the term"fam |y support services prograns"
shall mean a program established pursuant to this title to provide
communi ty-based supportive services to children and fanmilies with the
goal of (i) preventing a child from being adjudicated a person in need
of supervision and hel p prevent the out of hone placenments of such youth
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or (ii) preventing a petition frombeing filed under article seven of
the famly court act, or (iii) to help reduce future interaction wth
the juvenile justice and/or child welfare systemfor children under
twelve years of age whose behavior but for their age would bring them
within the jurisdiction of the family court pursuant to article three of
the family court act.

§ 12. Paragraph (j) of subdivision 1 of section 840 of the executive
law, as anended by chapter 617 of the laws of 1990, is anended to read
as follows:

(j) (1) Devel opnent, maintenance and di ssem nation of witten policies
and procedures pursuant to title six of article six of the social
services law and applicable provisions of article ten of the famly
court act, regarding the mandatory reporting of child abuse or neglect,
reporting procedures and obligations of persons required to report,
provisions for taking a child into protective custody, nandatory report-
ing of deaths, immunity fromliability, penalties for failure to report
and obligations for the provision of services and procedures necessary
to safeguard the life or health of the «child; (2) establishnent and
i npl ementation on an ongoing basis, of a training programfor al
current and new police officers regarding the policies and procedures
established pursuant to this paragraph; and (3) establishment of a
training programfor police officers whose main responsibilities are
juveniles and the laws pertaining thereto, including children under
twel ve years of age whose behavior but for their age would bring them
within the jurisdiction of the famly court pursuant to article three of
the famly court act, which training programshall be successfully
conpl eted before such officers are accredited pursuant to section eight
hundred forty-six-h of this chapter.

8 13. This act shall take effect one year after it shall have becone
a law, provided, however, that the amendnents to subparagraph (ii) of
paragraph (a) of subdivision 1 of section 409-a of the social services
| aw nmade by section nine of this act shall not affect the expiration of
such subparagraph and shall be deened to expire therewth.




