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STATE OF NEW YORK

7342

| N SENATE

January 21, 2020

Introduced by Sen. MARTINEZ -- read tw ce and ordered printed, and when
printed to be conmtted to the Committee on Codes

AN ACT to anend the criminal procedure law, in relation to bail and
pre-trial detention and domestic viol ence charges

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Section 510.10 of the crimnal procedure |aw, as anended by
section 2 of part JJJ of chapter 59 of the |aws of 2019, is anended to
read as foll ows:

§ 510.10 Securing order; when required; alternatives avail able; standard
to be applied.

1. Wwen a principal, whose future court attendance at a crimina
action or proceeding is or nay be required, cones under the control of a
court, such court shall, in accordance with this title, by a securing

order release the principal on the principal's own recognizance, rel ease
the principal under non-nonetary conditions, or, where authorized, fix
bail or commit the principal to the custody of the sheriff. In all such
cases, except where another type of securing order is shown to be
required by law, the court shall release the principal pending trial on
the principal's own recognizance, unless it is denobnstrated and the
court nakes an individualized determnation that the principal poses a
risk of flight to avoid prosecution. If such a finding is made, the
court nust select the least restrictive alternative and condition or
conditions that will reasonably assure the principal's return to court.
The court shall explain its choice of release, release with conditions,
bail or remand on the record or in witing.

2. A principal is entitled to representation by counsel under this
chapter in preparing an application for rel ease, when a securing order
is being considered and when a securing order is being reviewed for
nmodi fi cation, revocation or termnation. If the principal is financially
unabl e to obtain counsel, counsel shall be assigned to the principal

3. In cases other than as described in [subdindsion] subdivisions four
and five of this section the court shall release the principal pending
trial on the principal's own recogni zance, unless the court finds on the
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record or in witing that release on the principal's own recogni zance

will not reasonably assure the principal's return to court. 1In such
i nstances, the court shall release the principal under non-nonetary
conditions, selecting the least restrictive alternative and conditions
that will reasonably assure the principal's return to court. The court
shall explain its choice of alternative and conditions on the record or
in witing.

4. \Where the principal stands charged with a qualifying offense, the
court, unless otherwi se prohibited by law, may in its discretion rel ease
the principal pending trial on the principal's own recogni zance or under
non-nonetary conditions, fix bail, or, where the defendant is charged
with a qualifying offense which is a felony, the court nmay commit the
principal to the custody of the sheriff. A principal stands charged with
a qualifying offense for the purposes of this subdivision when he or she
stands charged with:

(a) a felony enunerated in section 70.02 of the penal |aw, other than
burglary in the second degree as defined in subdivision two of section
140.25 of +the penal |aw or robbery in the second degree as defined in
subdi vi si on one of section 160.10 of the penal |aw,

(b) a crine involving witness intimdation under section 215.15 of the
penal | aw,

(c) a crine involving witness tanpering under section 215.11, 215.12
or 215.13 of the penal |aw

(d) a class A felony defined in the penal |law, other than in article
two hundred twenty of such law with the exception of section 220.77 of
such | aw,

(e) a felony sex offense defined in section 70.80 of the penal |aw or
a crime involving incest as defined in section 255.25, 255.26 or 255.27
of such Jlaw, or a msdenmeanor defined in article one hundred thirty of
such | aw,

(f) conspiracy in the second degree as defined in section 105.15 of
the penal Ilaw, where the underlying allegation of such charge is that
the defendant conspired to commit a class A felony defined in article
one hundred twenty-five of the penal |aw,

(g) money laundering in support of terrorismin the first degree as
defined in section 470.24 of the penal |aw, noney |aundering in support
of terrorism in the second degree as defined in section 470.23 of the
penal law, or a felony crinme of terrorismas defined in article four
hundred ninety of the penal |law, other than the crinme defined in section
490. 20 of such law, or

(h) [e+

: . . . ih ole:

5] facilitating a sexual performance by a child with a controlled
substance or al cohol as defined in section 263.30 of the penal |law, use
of a child in a sexual performance as defined in section 263.05 of the
penal law or luring a child as defined in subdivision one of section
120. 70 of the penal |aw.
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5. Were the principal stands charged with a crinme or crinmes against a
menber or nenbers of the sanme family or household as that termis
defined in subdivision one of section 530.11 of this title, the court,
unless otherwise prohibited by law, may in its discretion release the
principal pending trail on the principal's own recogni zance or under
non- nonetary conditions, fix bail, or conmt the principal to the custo-
dy of the sheriff.

6. Notw thstanding the provisions of subdivisions three [and]. four
and five of this section, with respect to any charge for which bail or
remand i s not ordered, and for which the court would not or could not
otherwise require bail or remand, a defendant may, at any tine, request
that the court set bail in a nom nal anpbunt requested by the defendant
in the form specified in paragraph (a) of subdivision one of section
520. 10 of this title; if the court is satisfied that the request is
voluntary, the court shall set such bail in such anount.

[6~<] 7. When a securing order is revoked or otherwise ternmnated in
the course of an unconpleted action or proceeding but the principal's
future court attendance still is or may be required and the principal is
still under the control of a court, a new securing order nust be issued.
Wien the court revokes or otherwi se term nates a securing order which
commtted the principal to the custody of the sheriff, the court shal
give witten notification to the sheriff of such revocation or term-
nation of the securing order

§ 2. Paragraph (g) of subdivision 1 of section 510.30 of the crimnal
procedure |aw is anended by addi ng three new subparagraphs (iii), (iv)
and (v) to read as foll ows:

(iii) any history of prior acts of violence or threats of violence
against a witness in the pending crimnal action; and

(iv) any order of protection issued by any court against the principal
for the protection of a nenber or nenbers of the sane family or house-
hold as that termis defined in subdivision one of section 530.11 of
this title, whether or not such order of protection is currently in
effect; and

(v) any prior arrest or conviction for a crine or violation against a
menber or nenbers of the sanme family or household as that termis
defined in subdivision one of section 530.11 of this title; and

8 3. Subdivision 1 of section 530.20 of the crimnal procedure |aw, as
anended by section 16 of part JJJ of chapter 59 of the |aws of 2019, is
amended to read as foll ows:

1. (a) In cases other than as described in paragraph (b) or (c) of
this subdivision the court shall release the principal pending trial on
the principal's own recognizance, unless the court finds on the record
or in witing that release on the principal's own recognizance will not
reasonably assure the principal's return to court. In such instances,
the court shall release the principal under non-nonetary conditions,
selecting the least restrictive alternative and conditions that wll
reasonably assure the principal's return to court. The court shal
explain its choice of alternative and conditions on the record or in
witing.

(b) Where the principal stands charged with a qualifying offense, the
court, unless otherwi se prohibited by law, may in its discretion rel ease
the principal pending trial on the principal's own recogni zance or under
non-nonetary conditions, fix bail, or, where the defendant is charged
with a qualifying offense which is a felony, the court may commt the
principal to the custody of the sheriff. The court shall explain its
choice of release, release with conditions, bail or remand on the record
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or in witing. A principal stands charged with a qualifying of fense when
he or she stands charged with:

(i) a felony enunerated in section 70.02 of the penal |aw, other than
burglary in the second degree as defined in subdivision two of section
140.25 of +the penal |aw or robbery in the second degree as defined in
subdi vi si on one of section 160.10 of the penal |aw,

(ii) a crinme involving witness intimdation under section 215.15 of
the penal |aw

(iii) a crinme involving witness tanpering under section 215.11, 215.12
or 215.13 of the penal |aw,

(iv) a class Afelony defined in the penal |aw, other than in article
two hundred twenty of such law with the exception of section 220.77 of
such | aw,

(v) a felony sex offense defined in section 70.80 of the penal |aw or
a crime involving incest as defined in section 255.25, 255.26 or 255.27
of such law, or a m sdeneanor defined in article one hundred thirty of
such | aw,

(vi) conspiracy in the second degree as defined in section 105.15 of
the penal law, where the underlying allegation of such charge is that
the defendant conspired to conmmit a class A felony defined in article
one hundred twenty-five of the penal |aw,

(vii) rmoney laundering in support of terrorismin the first degree as
defined in section 470.24 of the penal |aw, noney |aundering in support
of terrorism in the second degree as defined in section 470.23 of the
penal law, or a felony crime of terrorismas defined in article four
hundred ninety of the penal |aw, other than the crine defined in section
490. 20 of such law, or

: . . . i L ole:

o] facilitating a sexual performance by a child with a controlled
substance or al cohol as defined in section 263.30 of the penal |aw, use
of a child in a sexual performance as defined in section 263.05 of the
penal law or luring a child as defined in subdivision one of section
120.70 of the penal |aw.

(c) Where the principal stands charged with a crine or crimes against

a nmenber or nenbers of the sane famly or household as that term is
defined in subdivision one or section 530.11 of this part, the court,
unl ess otherwi se prohibited by law, may in its discretion release the
principal pending trial on the principal's own recognizance or under
non-nonetary conditions, fix bail, or conmmt the principal to the custo-
dy of the sheriff.

(d) Notwithstanding the provisions of paragraphs (a) [ard]. (b)and (c)
of this subdivision, with respect to any charge for which bail or remand
is not ordered, and for which the court would not or could not otherw se
require bail or remand, a defendant may, at any time, request that the
court set bail in a nomnal amunt requested by the defendant in the
formspecified in paragraph (a) of subdivision one of section 520.10 of
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this title; if the court is satisfied that the request is voluntary, the
court shall set such bail in such anount.

8 4. Section 530.40 of the crimnal procedure |aw, as amended by
section 18 of part JJJ of chapter 59 of the laws of 2019, is anended to
read as foll ows:

§ 530.40 Order of recogni zance, rel ease under non-nmonetary conditions or
bai | ; by superior court when action is pending therein.

When a crimnal action is pending in a superior court, such court,
upon application of a defendant, mnmust or nmay order recogni zance or bai
as foll ows:

1. Wen the defendant is charged with an offense or of fenses of |ess
than felony grade only, the court must, wunless otherwise provided by
law, order recognizance or release under non-nonetary conditions in
accordance with this section

2. Wen the defendant is charged with a felony, the court may, unless
otherwise provided by law in its discretion, order recognizance, release
under non-nonetary conditions or, where authorized, bail. In any such
case in which an indictment (a) has resulted froman order of a Iloca
crimnal court holding the defendant for the action of the grand jury,
or (b) was filed at a tine when a felony conplaint charging the sane
conduct was pending in a local crimnal court, and in which such | oca
crimnal court or a superior court judge has issued an order of recogni-
zance, rel ease under non-nonetary conditions or, where authorized, bai
which is still effective, the superior court's order may be in the form
of a direction continuing the effectiveness of the previous order.

3. In cases other than as described in [subdi~dsioen] subdivisions four
and five of this section the court shall release the principal pending
trial on the principal's own recogni zance, unless the court finds on the
record or in witing that release on the principal's own recogni zance

will not reasonably assure the principal's return to court. In such
instances, the court shall release the principal under non-nonetary
conditions, selecting the least restrictive alternative and conditions
that wll reasonably assure the principal's return to court. The court
shall explain its choice of alternative and conditions on the record or
in witing.

4. \Were the principal stands charged with a qualifying offense, the
court, unless otherwi se prohibited by law, nmay in its discretion rel ease
the principal pending trial on the principal's own recogni zance or under
non-monetary conditions, fix bail, or, where the defendant is charged
with a qualifying offense which is a felony, the court may commt the
principal to the custody of the sheriff. The court shall explain its
choi ce of release, release with conditions, bail or remand on the record
or in witing. A principal stands charged with a qualifying offense for
t he purposes of this subdivision when he or she stands charged with:

(a) a felony enunerated in section 70.02 of the penal |aw, other than
burglary in the second degree as defined in subdivision tw of section
140.25 of the penal |aw or robbery in the second degree as defined in
subdi vi si on one of section 160.10 of the penal |aw,

(b) a crine involving witness intimdation under section 215.15 of the
penal | aw,

(c) a crinme involving wtness tanpering under section 215.11, 215.12
or 215.13 of the penal |aw,

(d) a class A felony defined in the penal law, other than in article
two hundred twenty of such law with the exception of section 220.77 of
such | aw,
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(e) a felony sex offense defined in section 70.80 of the penal law or
a crinme involving incest as defined in section 255.25, 255.26 or 255.27
of such law, or a mi sdenmeanor defined in article one hundred thirty of
such | aw,

(f) conspiracy in the second degree as defined in section 105.15 of
the penal |aw, where the underlying allegation of such charge is that
the defendant conspired to commit a class A felony defined in article
one hundred twenty-five of the penal |aw,

(g) noney laundering in support of terrorismin the first degree as
defined in section 470.24 of the penal |aw, noney |laundering in support
of terrorismin the second degree as defined in section 470.23 of the
penal law, or a felony crine of terrorismas defined in article four
hundred ninety of the penal |aw, other than the crine defined in section
490. 20 of such law, or

: ) . f b ole:

(] facilitating a sexual performance by a child with a controlled
substance or alcohol as defined in section 263.30 of the penal |aw, use
of a child in a sexual perfornmance as defined in section 263.05 of the
penal law or luring a child as defined in subdivision one of section
120.70 of the penal |aw.

5. Were the principal stands charged with a crine or crinmes against a

nenber or nenbers of the sanme famly or household as that term is
defined in subdivision one of section 530.11 of this part, the court,
unl ess otherwi se prohibited by law, may in its discretion release the
principal pending trial on the principal's own recogni zance or under
non-nonetary conditions, fix bail, or conmit the principal to the custo-
dy of the sheriff.

6. Notwi thstanding the provisions of subdivisions three [anrd] four,_
and five of this section, with respect to any charge for which bail or
remand i s not ordered, and for which the court would not or could not
otherwise require bail or renmand, a defendant nay, at any tine, request
that the court set bail in a nom nal anobunt requested by the defendant
in the form specified in paragraph (a) of subdivision one of section
520. 10 of this title; if the court is satisfied that the request is
voluntary, the court shall set such bail in such anpunt.

[6-] 7. Notwithstanding the provisions of subdivisions two, three
[and] four, and five of this section, a superior court may not order
recogni zance, release under non-nmonetary conditions or, where author-
ized, bail, or permt a defendant to remain at liberty pursuant to an
existing order, after the defendant has been convicted of either: (a) a
class A felony or (b) any class B or class C felony as defined in arti-
cle one hundred thirty of the penal law committed or attenpted to be
commtted by a person ei ghteen years of age or older against a person
| ess than eighteen years of age. In either case the court nust conmt or
remand the defendant to the custody of the sheriff.

[+~<] 8. Notwithstanding the provisions of subdivisions two, three
[ard] four, and five of this section, a superior court may not order
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recogni zance, release under non-nonetary conditions or, where author-
i zed, bail when the defendant is charged with a felony unless and until
the district attorney has had an opportunity to be heard in the matter
and such court and counsel for the defendant have been furnished with a
report as described in subparagraph (ii) of paragraph (b) of subdivision
two of section 530.20 of this article.
8 5. This act shall take effect on the sixtieth day after it shal

have becone a | aw.



