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STATE OF NEW YORK

6046

2019- 2020 Regul ar Sessi ons

| N SENATE

May 16, 2019

Introduced by Sen. KAPLAN -- read twice and ordered printed, and when
printed to be conmitted to the Conmittee on Fi nance

AN ACT to anend the executive law, in relation to the mnmnority and
wonen-owned business enterprise program to anend chapter 261 of the
| aws of 1988, anmending the state finance | aw and other laws relating
to the New York state infrastructure trust fund, in relation to the
ef fectiveness thereof; to anend the executive law, in relation to
goals and requirenents of contractors and agencies under the mnority
and wonen-owned busi ness enterprise program and to anend the execu-
tive law, in relation to reporting requirenents under the mnority and
wonen- owned busi ness enterprise program

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Paragraph (b) of subdivision 8 and subdivisions 21 and 22
of section 310 of the executive |aw, paragraph (b) of subdivision 8 as
added by chapter 261 of the laws of 1988 and subdivisions 21 and 22 as
added by <chapter 175 of the laws of 2010, are anended to read as
fol | ows:

(b) [H-sparie] Hispanic/latino persons of Mxican, Puerto R can
Dom ni can, Cuban, Central or South Anmerican of either Indian or Hi spanic
origin, regardl ess of race;

21. "The [20848] two thousand sixteen disparity study" shall refer to
the disparity study comm ssioned by the [espi+re—state—developrent—corpo—

ration] departnent of econom c devel opnent, pursuant to section three
hundred twelve-a of this article, and published on [Aprt—werty—nine-
two—t-housand—ten] June thirtieth, two thousand sevent een.

22. "Diversity practices" shall nean the contractor's practices and
policies with respect to:

(a) [w4+4d=zing] nentoring certified mnority and wonen-owned busi ness
enterprises in contracts awarded by a state agency or other public
corporation, as subcontractors and suppliers; [and]

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
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(b) entering into partnerships, joint ventures or other simlar
arrangenents with certified mnority and wonen-owned business enter-
prises as defined in this article or other applicable statute or regu-
| ation governing an entity's wutilization of mnority or wonen-owned
busi ness enterprises; and

(c) the representation of minority group nenbers and wonen as nenbers
of the board of directors or executive officers of the contractor.

8§ 2. Section 312-a of the executive |law, as anmended by section 1 of
part Q of chapter 58 of the |l aws of 2015, is anended to read as foll ows:

§ 312-a. Study of mnority and wonen-owned business [epterpr-se
prograns] enterprises. 1. The director of the division of nminority and
worren- owned busi ness devel opnent [ i-r—the—departrent—of—econom-c—develop—
ment] is authorized and directed to recomm ssion a statew de disparity
study regarding the participation of mnority and wonmen-owned business
enterprises in state contracts since the anendnment of this article to be
del i vered to the governor and legislature no later than August
fifteenth, two thousand [siodeen] twenty-three. The study shall be
prepared by an entity independent of the department and sel ected through
a request for proposal process. The purpose of such study is:

(a) to determne whether there is a disparity between the nunber of
qualified mnority and wonmen- owned busi nesses ready, willing and able to
performstate contracts for conmodities, services and construction, and
the nunber of such contractors actually engaged to perform such
contracts, and to determ ne what changes, if any, should be nmde to
state policies affecting mnority and wonen- owned busi ness enterprises;
and (b) to determ ne whether there is a disparity between the nunber of
qualified mnorities and wonen ready, willing and able, with respect to
| abor markets, qualifications and other relevant factors, to participate
in contractor enploynent, managenent |evel bodies, including boards of
directors, and as senior executive officers within contracting entities
and the nunber of such group nenbers actually enployed or affiliated
with state contractors in the aforenentioned capacities, and to deter-
m ne what changes, if any, should be nade to state policies affecting
mnority and wonmen group populations with regard to state contractors
enpl oynent and appoi ntnent practices relative to diverse group nenbers.
Such study shall include, but not be linted to, an analysis of the
history of minority and wonen-owned business enterprise prograns and
their effectiveness as a neans of securing and ensuring participation by
mnorities and wonen, and a disparity analysis by market area and regi on
of the state. Such study shall distinguish between mnority nal es,
mnority females and non-minority females in the statistical analysis.

2. The director of the division of minority and wonen-owned business
devel opnment is directed to transmt the disparity study to the governor
and the legislature not later than August fifteenth, two thousand
[siodteen] twenty-three, and to post the study on the website of the
department of econonic devel oprent.

8§ 3. The opening paragraph of subdivision (h) of section 121 of chap-
ter 261 of the |laws of 1988, anmending the state finance | aw and ot her
laws relating to the New York state infrastructure trust fund, as
anended by section 1 of part OOO of chapter 59 of the laws of 2018, is
amended to read as foll ows:

The provisions of sections sixty-two through sixty-six of this act
shall expire April fifteenth, two thousand twenty-four, provided, howev-
er, that if the statewide disparity study regarding the participation of
mnority and wonen-owned business enterprises in state contracts
required pursuant to subdivision 1 of section 312-a of the executive |aw
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is conpleted and delivered to the governor and the legislature on or
before August fifteenth two thousand twenty-three, then the provisions
of sections sixty-two through sixty-six of this act shall expire and be
deened repeal ed on Decenber thirty-first, two thousand [sriheteen] twen-
ty-four, except that:

8 4. Subdivisions 1, 1-a, 1-b, 2, 2-a, 3, 4 and 5 of section 313 of
the executive law, subdivisions 1, 3, 4 and 5 as anended and subdi vi -
sions l1l-a, 1-b, 2 and 2-a as added by chapter 175 of the laws of 2010,
are anended and a new subdivision 1-c is added to read as foll ows:

1. Goals and requirenents for agencies and contractors. Each agency
shal |l structure procurenment procedures for contracts made directly or
indirectly to mnority and wonen- owned busi ness enterprises, in accord-
ance with the findings of the two thousand [ten] sixteen disparity
study, consistent wth the purposes of this article, to attenmpt to
achi eve the [follow-ng] recommended results with regard to total annua
st at ewi de procurenent for each of the follow ng:

(a) construction industry for certified mnority-owned business enter-
pri ses[ —eurteen—and—thiriy—touwr—hundredihspercont]

(b) construction industry for certified wonmen-owned business enter-
pri ses[ —etlght—andt-orty-—ene—hundredt-hs—pereent] ;

(c) construction related professional services industry for certified
m nority-owned busi ness enterprises[ —thi+rteen—andtwenty—one—hundredths
percent];

(d) construction related professional services industry for certified
worren- owned busi ness enter pri ses[ —eleven—and—ihirty-two—hundredit-hs
posent];

(e) non-construction related services industry for certified mnori-
ty- owned busi ness enterprlses[——n+ﬁe+een—and—s+*Ly—hand#ed%hs—pe¥€£wmq

(f) non-construction related services industry for certified wonen-
owned busi ness ent er pri ses[ —sevepteer—and—orty—fou—hundedi-hs
percent];

(g) commodities industry for certified mnority-owned busi ness enter-
pri ses[ —sisdeon—and—eleoven—hundredihs—perecent];

(h) commodities industry for certified wonmen-owned business enter-
pri ses[ —ter—apd—rirety—three—hundredi-hs—percent] ;

(i) overall agency total dollar value of procurenent for certified
m nority-owned busi ness enterpri ses[ —sixteep—anrdiiifiy-—three—-hundredths
percent];

(j) overall agency total dollar value of procurenment for certified
wonen- owned busi ness enter pri ses[ —twelve—and—thirty-—pinre—hundredihs
pe+reent]; and

(k) overall agency total dollar value of procurement for certified

m nority, women-owned busi ness enterpri ses[ —twenty—ei-ght—and—ninety-—two

1-a. The director shall ensure that each state agency has been
provided with a copy of the two thousand [+er] sixteen disparity study.

1-b. Each agency shall devel op and adopt agency-specific goals based
on the findings of the two thousand [tern] sixteen disparity study.

1-c. The goals set pursuant to subdivision one of this section shal
be consistent wth the findings of the two thousand sixteen disparity
st udy.

2. The director shall pronulgate rules and regul ati ons pursuant to the
goal s established in subdivision one of this section and findings of the
two thousand sixteen disparity study that provide neasures and proce-
dures to ensure that certified mnority and wonen- owned busi nesses shal
be given the opportunity for rmaxinmum feasible participation in the
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performance of state contracts and to assist in the agency's identifica-
tion of those state contracts for which mnority and wonmen-owned certi-
fied businesses nmay best bid to actively and affirmatively pronote and
assist their participation in the performance of state contracts so as
to facilitate the agency's achi evenent of the maxi mum feasible portion
of the goals for state contracts to such busi nesses.

2-a. The director shall promulgate rules and regulations that wll
accomplish the foll ow ng:

(a) provide for the certification and decertification of mnority and
worren- owned busi ness enterprises for all agencies through a single proc-
ess that neets applicable requirenents;

(b) require that each contract solicitati on document acconpanyi ng each
solicitation set forth the expected degree of ninority and wonen- owned
busi ness enterprise participation based, in part, on:

(i) the potential subcontract opportunities available in the prine
procurenment contract; and

(ii) the availability, as contained within the study, of certified
m nority and wonen-owned busi ness enterprises to respond conmpetitively
to the potential subcontract opportunities;

(iii) the findings of the two thousand sixteen disparity study;

(c) require that each agency provide a current list of certified
m nority business enterprises to each prospective contractor;

(d) allow a contractor that is a certified mnority-owed or wonen-
owned business enterprise to use the work it perforns to neet require-
ments for use of certified mnority-owned or wonmen-owned busi ness enter-
pri ses as subcontractors;

(e) establish criteria for agencies to credit the participation of
mnority and wonen- owned business enterprises towards the achi evenent of
the mnority and wonen- owned business enterprise participation goals on
a state contract based on the commercially useful function provided by
each minority and wonen- owned business enterprise on the contract;

(f) provide for joint ventures, which a bidder may count toward neet-
ing its mnority and wonen- owned busi ness enterprise participation;

[5] (g) consistent with subdivision six of this section, provide for
ci rcunmstances under which an agency my waive obligations of the
contractor relating to mnority and wonen-owned business enterprise
participation;

[(e1] (h) require that an agency verify that minority and women-owned
busi ness enterprises listed in a successful bid are actually participat-
ing to the extent listed in the project for which the bid was subnitted,;

[(h] (i) provide for the collection of statistical data by each agen-
cy concerning actual mnority and wonen-owned business enterprise
participation; and

[£5] (j) require each agency to consult the npst current disparity
study when calculating agency-w de and contract specific participation
goal s pursuant to this article.

3. Solely for the purpose of providing the opportunity for neaningful
participation by certified businesses in the performance of state
contracts as provided in this section, state contracts shall include
| eases of real property by a state agency to a | essee where: the terms
of such | eases provide for the construction, denolition, replacenent,
maj or repair or renovation of real property and inprovenents thereon by
such | essee; and the cost of such construction, denolition, replacenent,
maj or repair or renovation of real property and inprovenments thereon
shall exceed the sum of one hundred thousand dollars. Reports to the
director pursuant to section three hundred fifteen of this article shal
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include activities with respect to all such state contracts. Contracting
agencies shall include or require to be included with respect to state
contracts for the acquisition, construction, denvolition, replacenent,
major repair or renovation of real property and inprovenents thereon

such provisions as may be necessary to effectuate the provisions of this
section in every bid specification and state contract, including, but
not limted to: (a) provisions requiring contractors to make a good
faith effort to solicit active participation by enterprises identified
in the directory of certified businesses provided to the contracting
agency by the office; (b) requiring the parties to agree as a condition
of entering into such contract, to be bound by the provisions of section
three hundred sixteen of this article; and (c) requiring the contractor
to include the provisions set forth in paragraphs (a) and (b) of this

subdi vi sion in every subcontract in a manner that the provisions will be
bi nding upon each subcontractor as to work in connection with such
contract. Provided, however, that no such provisions shall be binding

upon contractors or subcontractors in the performance of work or the
provi sion of services that are unrel ated, separate or distinct from the
state contract as expressed by its terns, and nothing in this section
shal |l authorize the director or any contracting agency to inpose any
requirement on a contractor or subcontractor except with respect to a
state contract.

4. In the inplenentation of this section, the contracting agency shal
(a) consult the findings contained within the disparity study evidencing
rel evant industry specific availability of certified businesses;

(b) inmplenent a programthat will enable the agency to evaluate each
contract to determine the [approp—atenress—of—the] appropriate goa
pursuant to subdivision one of this section for participation by mnori-
ty- owned business enterprises and wonen- owned busi ness enterprises;

(c) consider where practicable, the severability of construction
projects and other bundled contracts; and

(d) consider conpliance with the requirenments of any federal |aw
concerning opportunities for mnority and wonen-owned business enter-
prises which effectuates the purpose of this section. The contracting
agency shall determ ne whether the inposition of the requirenments of any
such law duplicate or conflict with the provisions hereof and if such
duplication or conflict exists, the contracting agency shall waive the
applicability of this section to the extent of such duplication or
conflict.

5. (a) Contracting agencies shall adm nister the rules and regul ati ons
promul gated by the director in a good faith effort to nmeet the maxi num
feasi bl e portion of the agency's goals adopted pursuant to this article
and the regulations of the director. Such rules and regul ations: shal
require a contractor to submt a utilization plan after bids are opened,
when bids are required, but prior to the award of a state contract;
shall require the contracting agency to reviewthe utilization plan
submtted by the contractor and to post the wutilization plan and any
wai vers of conpliance issued pursuant to subdivision six of this section
on the website of the contracting agency [w-thir—a—+easonable—period—of
He—as—establshedbythe—direstor]; shall require the contracting
agency to notify the contractor in witing within a period of tine spec-
ified by the director as to any deficiencies contained in the contrac-
tor's utilization plan; shall require renedy thereof within a period of
time specified by the director; shall require the contractor to submt
periodic conpliance reports relating to the operation and inpl enentation
of any utilization plan; shall not allow any autonmatic wai vers but shal
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allow a contractor to apply for a partial or total waiver of the mnori-
ty and wonen- owned busi ness enterprise participation requirenments pursu-
ant to subdivisions six and seven of this section; shall allow a
contractor to file a conplaint with the director pursuant to subdivision
eight of this section in the event a contracting agency has failed or
refused to issue a waiver of the mnority and wonen-owned business
enterprise participation requirenments or has denied such request for a
wai ver; and shall allow a contracting agency to file a conplaint wth
the director pursuant to subdivision nine of this section in the event a
contractor is failing or has failed to comply with the mnority and
worren- owned busi ness enterprise participation requirenents set forth in
the state contract where no wai ver has been granted.

(b) The rules and regul ati ons promul gated pursuant to this subdivision
regarding a utilization plan shall provide that where enterprises have
been identified within a utilization plan, a contractor shall attenpt,
in good faith, to utilize such enterprise at |least to the extent indi-
cated. A contracting agency nmay require a contractor to indicate, within
a utilization plan, what measures and procedures he or she intends to
take to conply with the provisions of this article, but may not require,
as a condition of award of, or conpliance with, a contract that a
contractor wutilize a particular enterprise in performance of the
contract.

(c) Wthout Iimting other grounds for the disqualification of bids or
proposals on the basis of non-responsibility, a contracting agency nay
disqualify the bid or proposal of a contractor as being non-responsible
for failure to remedy notified deficiencies contained in the contrac-
tor's utilization plan within a period of time specified in regulations
promul gated by the director after receiving notification of such defi-
ciencies fromthe contracting agency. Were failure to renedy any noti-
fied deficiency in the utilization plan is a ground for disqualifica-
tion, that issue and all other grounds for disqualification shall be
stated in witing by the contracting agency. \Were the contracti ng agen-
cy states that a failure to remedy any notified deficiency in the utili-
zation plan is a ground for disqualification the contractor shall be
entitled to an admnistrative hearing, on a record, involving al
grounds stated by the contracting agency. Such hearing shall be
conducted by the appropriate authority of the contracting agency to
review the determination of disqualification. A final adninistrative
determ nation made following such hearing shall be reviewable in a
proceedi ng comenced under article seventy-eight of the civil practice
| aw and rul es, provided that such proceeding is commenced within thirty
days of the notice given by certified mail return receipt requested
rendering such final adnministrative determ nation. Such proceedi ng shal
be commenced in the suprene court, appellate division, third departnent

and such proceeding shall be preferred over all other civil causes
except el ection causes, and shall be heard and determined in preference
to all other civil business pending therein, except election natters,

irrespective of position on the cal endar. Appeals taken to the court of
appeals of the state of New York shall be subject to the sane prefer-
ence.

8 5. Section 315 of the executive | aw, as added by chapter 261 of the
| aws of 1988, subdivision 3 as anended and subdivisions 4, 5, 6 and 7 as
added by chapter 175 of the laws of 2010, is amended to read as foll ows:

8§ 315. Responsibilities of contracting agencies. 1. Each contracting
agency shall be responsible for nonitoring state contracts under its
jurisdiction, and recomending matters to the office respecting non-com
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pliance wth the provisions of this article so that the office may take
such action as is appropriate to [inste] ensure conmpliance with the
provisions of this article, the rules and regul ations of the director
i ssued hereunder and the contractual provisions required pursuant to
this article. Al contracting agencies shall conply with the rules and
regul ations of the office and are directed to cooperate with the office
and to furnish to the office such informati on and assistance as nmmy be
required in the performance of its functions under this article.

2. Each contracting agency shall provide to prospective bidders a
current copy of the directory of certified businesses, and a copy of the
regul ati ons required pursuant to sections three hundred twelve and three
hundred thirteen of this article at the tinme bids or proposals are
solicited.

2-a. Each contracting agency when notifying a contractor of a w nning
bid award shall also notify any minority or wonen-owned business enter-
prises affiliated w th such contractor, per the contractor's submtted
utilization plan, of such contractor's receipt of the w nning bid award.

3. Each contracting agency shall report to the director wth respect
to activities undertaken to pronote enploynment of minority group nenbers
and wonen and pronote and increase participation by certified businesses
with respect to state contracts and subcontracts. Such reports shall be
submtted | odi

-] no later than January fifteenth of every year
and shall include such information as is necessary for the director to
determ ne whether the contracting agency and any contractor to the
contracting agency have conplied wth the purposes of this article,
including, without limtation, a summary of all waivers of the require-
ments of subdivisions six and seven of section three hundred thirteen of
this article allowed by the contracting agency during the period covered
by the report, including a description of the basis of the waiver
request [anrd], the rationale for granting any such waiver and any
instances in which the contracting agency has deened a contractor to
have conmitted a violation pursuant to section three hundred sixteen of
this article and such other information as the director shall require.
Each agency shall also include in such annual report whether or not it
has been required to prepare a renedial plan, and, if so, the plan and
the extent to which the agency has conplied with each elenent of the
pl an.

4. The division of mnority and wonen's busi ness devel opnent shal
i ssue an annual report which: (a) summarizes the report submtted by
each contracting agency pursuant to subdivision three of this section
(b) contains such conparative or other information as the director deens
appropriate, including but not Ilinmted to goals conpared to actual
participation of mnority and women- owned business enterprises in state
contracting and a listing of annual goals conpared to actual partic-
ipation for each agency, the total nunber of certified mnority and
wonen- owned businesses for that reporting year as well as the total
nunber reported in each of the previous five years, and the total dollar
value of state expenditures on certified mnority and wonen- owned busi -
ness contracts and subcontracts for the previous five years, to eval uate
the effectiveness of the activities undertaken by each such contracting
agency to pronote increased participation by certified mnority or
wonen- owned businesses with respect to state contracts and subcontracts;
(c) contains a summary of all waivers of the requirenents of subdivi-
sions six and seven of section three hundred thirteen of this article
al l owed by each contracting agency during the period covered by the
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report, including a description of the basis of the waiver request and
the contracting agency's rationale for granting any such waiver; (d)
describes any efforts to create a database or other information storage
and retrieval systemcontaining information relevant to contracting with
mnority and wonmen-owned business enterprises; [ard] (e) contains a
sunmary of (i) all determinations of violations of this article by a
contractor or a contracting agency made during the period covered by the
annual report pursuant to section three hundred sixteen-a of this arti-
cle and (ii) the penalties or sanctions, if any, assessed in connection
with such deterninations and the rationale for such penalties or sanc-
tions; (f) provides a witten rationale for instances where an agency's
participation goals or renedial plans do not neet the goals supported by
the two thousand sixteen disparity study; (g) provides a witten expla-
nation of the reason that agency expenditures are exenpt from conplying
with participation goals; (h) contains information on each contract
identifying the following: (i) whether it is a contract for goods or
services; (ii) whether the contract was awarded to a certified mnori-
ty- owned business enterprise or a certified wonmen-owned business enter-
prise and identify which minority group nenber the mnority-owned busi -
ness enterprise relies on for certification pursuant to this article;
(iii) the nanme and business address of prinme contractors and subcontrac-
tors providing services under such contract; and (iv) the dollar value
of such contract; and (i) contains a summary of all certified munority
and wonen- owned business enterprises, categorized by the mnority group
nmenber that such mnority-owned business enterprise relies on for
certification pursuant to this article and by gender. Copies of the
annual report shall be provided to the conm ssioner, the governor, the
comptroller, the tenporary president of the senate, the speaker of the
assenbly, the minority | eader of the senate, the mnority |eader of the
assenbly and shall also be nmde widely available to the public via,
anong ot her things, publication on a website maintai ned by the division
of mnority and women' s busi ness devel opnent.

5. Each agency shall include in its annual report to the governor and
| egi slature pursuant to section one hundred sixty-four of [the—executive
law] this chapter: (a) its annual goals for contracts with mnority-
owned and wonen-owned busi ness enterprises[+]. (b) the nunber of actua
contracts issued to nminority-owned and wonen- owned busi ness enterprises;
[and] (c) a sunmary of all waivers of the requirenments of subdivisions
si x and seven of section three hundred thirteen of this article allowed
by the reporting agency during the preceding year, including a
description of the basis of the waiver request and the rationale for
granting such waiver|[ —Each—agency—shall—alsoineclude—in—such—annual
report]: (d) whether or not it has been required to prepare a renedial
plan, and, if so, the plan and the extent to which the agency has
conplied with each elenent of the plan;_and (e) which expenditures are
exenpt from participation goals and the rationale for such exenption
Such report shall also item ze the total value of design-build contracts
used by each contracting agency when applicable, and each contracting
agency authorized to enter into design-build contracts shall item ze the
rate of minority and wonen- owned business enterprises participation on
design-build contracts, design-bid-build contracts, as well as the agen-
cy's overall participation rate.

6. Each contracting agency that substantially fails to neet the goals
supported by the disparity study, as defined by regulation of the direc-
tor, shall be required to submit to the director a renedial action plan
to renmedy such failure.
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7. If it is determined by the director that any agency has failed to
act in good faith to inplement the renedial action plan, pursuant to
subdi vision six of this section within one year, the director shal
provide witten notice of such a finding, which shall be publicly avail -
abl e, and direct inplenentation of renmedial actions to:

(a) assure that sufficient and effective solicitation efforts to wonen
and m nority-owned business enterprises are being nade by sai d agency;

(b) divide contract requirenents, when econonically feasible, into
quantities that will expand the participation of wonen and mnority-
owned busi ness enterprises;

(c) elimnate extended experience or capitalization requirements, when
programmatically and economically feasible, that will expand partic-
i pati on by wonen and mi nority-owned business enterprises;

(d) identify specific proposed contracts as particularly attractive or
appropriate for participation by wonen and ninority-owned business
enterprises wth such identification to result fromand be coupled with
the efforts of paragraphs (a), (b), and (c) of this subdivision; and

(e) upon a finding by the director that an agency has failed to take
affirmati ve nmeasures to inplenent the renedial plan and to foll ow any of
the renedial actions set forth by the director, and in the absence of
any objective progress towards the agency's goals, require some or al
of the agency's procurenent, for a specified period of tine, be placed
under the direction and control of another agency or agencies.

8 6. This act shall take effect immediately; provided, however, that
the anmendments to sections 310, 312-a, 313 and 315 of the executive |aw
made by sections one, two, four and five of this act shall be not affect
the expiration of such sections and shall expire and be deened repealed
t herewi t h.



