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STATE OF NEW YORK

5516

2019- 2020 Regul ar Sessi ons

| N SENATE

May 3, 2019
Introduced by Sen. MONTGOVERY -- (at request of the Ofice of Court
Admi nistration) -- read twice and ordered printed, and when printed to

be committed to the Conmmittee on Children and Fanilies

AN ACT to anmend the fam |y court act, in relation to the determnation
of capacity to stand trial in juvenile delinquency proceedings in
famly court

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Subdivision 1 of section 322.1 of the famly court act, as
amended by chapter 566 of the laws of 1994, is anended to read as
fol | ows:

1. At any proceeding under this article, the court nust issue an order
that the respondent be exam ned as provided herein when it is of the
opi nion that the respondent nmay be an incapacitated person. Notwth-
standing the provisions of this or any other law, the court may direct
that the exam nation be conducted on an outpatient basis [when]. If the
respondent is [set] in custody at the tinme the court issues an order of
exam nation, the examnation nmay be conducted at the place where the
respondent is being held in custody. The <court shall order that two
qualified psychiatric examners as defined in subdivision seven of
section 730.10 of the crimnal procedure | aw exani ne the respondent to
determine if he or she is nmentally ill, [#eptally—+retarded—or] intellec-
tually or devel opnentally disabl ed.

8 2. Subdivision 4, paragraphs (a), (c) and (d) of subdivision 5 and
subdi visions 6 and 7 of section 322.2 of the famly court act, subdivi-
sions 4, 6 and 7 and paragraph (c) of subdivision 5 as added by chapter
920 of the | aws of 1982, paragraph (a) of subdivision 5 as anended by
section 69 of part WWof chapter 59 of the |laws of 2017, and paragraph
(d) of subdivision 5 as anended by chapter 41 of the |aws of 2010, are
amended to read as foll ows:

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onmitted
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4. If the court finds that there is probable cause to believe that the
respondent conmmtted a ni sdemeanor, the respondent shall be conmmtted to
the custody of the appropriate comm ssioner for a reasonabl e period not
to exceed ninety days. The court shall dismss the petition on the issu-
ance of the order of commtment and such dismissal shall constitute a
bar to further prosecution of the charge or charges contained in the
petition.

(a) If the <court finds that there is probable cause to believe that
the respondent conmitted a felony, it shall order the respondent commt-
ted to the custody of the comm ssioner of nmental health or the comm s-
sioner of the office for people with devel opnmental disabilities for an
initial period not to exceed one year from the date of such order
Unless the court specifies that such commtnment shall be in a residen-
tial facility, such conmi ssioner having custody may arrange for treat-
ment in an appropriate facility or program including an outpatient
program in accordance with subdivision (e) of section 7.09 or subdivi-
sion (c) of section 13.09, as added by chapter 531 of the laws of 1979,
respectively, of the nmental hygiene |law. Such period nmay be extended
annual ly upon further application to the court by the conm ssioner
havi ng custody or his or her designee. Such application must be nade
not nore than sixty days prior to the expiration of such period on forns
that have been prescribed by the chief adnministrator of the courts. At
that tinme, the commi ssioner nust give witten notice of the application
to the respondent, the counsel representing the respondent and the
mental hygiene legal service if the respondent is at a residential
facility. Upon receipt of such application, the court nust conduct a
hearing to determ ne the issue of capacity. If, at the conclusion of a
heari ng conducted pursuant to this subdivision, the court finds that the
respondent is no |onger incapacitated, he or she shall be returned to
the family court for further proceedings pursuant to this article. |If
the court is satisfied that the respondent continues to be incapaci-
tated, the court shall authorize continued custody of the respondent by
the commissioner in a facility or programfor a period not to exceed one

year. Such extensions shall not continue beyond a reasonabl e period of
time necessary to determine whether the respondent wll attain the
capacity to proceed to a fact finding hearing in the foreseeable future
but in no event shall continue beyond the respondent's eighteenth birth-
day or, if the respondent was at |east sixteen years of age when the act
was committed, beyond the respondent's twenty-first birthday.

(c) [H—he—sourt—tinds—that—theretsprobable—causeto—belHeve—that

&3] The comm ssioner shall review the condition of the respondent
within forty-five days after the respondent is comritted to the custody
of the conmi ssioner. He or she shall nmake a second review within ninety
days after the respondent is commtted to his or her custody. Thereaft-
er, he or she shall review the condition of the respondent every ninety
days. The respondent and the counsel for the respondent, shall be noti-
fied of any such review and afforded an opportunity to be heard. The
comm ssioner having custody shall apply to the court for an order
dism ssing the petition whenever he or she deternines that there is a
substantial probability that the respondent will continue to be incapac-
itated for the foreseeable future. At the tine of such application the
conmi ssioner nmust give witten notice of the application to the respond-
ent, the presentnent agency and the nental hygiene | egal service if the
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respondent is at a residential facility. Upon receipt of such applica-
tion, the court may on its own notion conduct a hearing to deternine
whet her there is substantial probability that the respondent will
continue to be incapacitated for the foreseeable future, and it nust
conduct such hearing if a demand therefor is made by the respondent or
the nmental hygiene legal service wthin ten days fromthe date that
notice of the application was given to them The respondent nmay apply to
the court for an order of dism ssal on the sane ground.

6. Any order pursuant to this section dismssing a petition shall not
preclude an application for voluntary or involuntary care and treatnent
ina facility or programof the appropriate office of the departnent of
mental hygiene pursuant to the provisions of the nental hygi ene | aw.
Unl ess the respondent is admitted pursuant to such an application he or
she shall be rel eased.

7. 1f the conm ssioner having custody of a child commtted to a resi-
dential facility pursuant to subdivision four or paragraph (a) of subdi -
vision five of this section determines at any tinme that such child nmay
be nore appropriately treated in a non-residential facility or on an
outpatient basis, he or she may arrange for such treatnment. |If the
conmi ssi oner having custody of a child conmitted to a residential facil-
ity pursuant to paragraph (c) of subdivision five of this section deter-
mnes at any time that such child may be nore appropriately treated in a
non-residential facility or on an outpatient basis, he or she may peti-
tion the famly court for a hearing. If the court finds after a hearing
that treatnment in a non-residential facility or on an outpatient basis
woul d be nore appropriate for such child, the court shall nodify its
order of conmitnent to [avtherize] direct the conm ssioner to transfer
[ef—such] the child to a non-residential facility or arrange outpatient
treatment. Application for [sueh] a hearing to determ ne whether any
child conmtted to a residential facility wunder subdivisions four or
five of this section may be nore appropriately treated in a non-residen-
tial facility or on an outpatient basis nmay be nmade by the respondent.

8§ 3. This act shall take effect on the ninetieth day after it shal
have becone a | aw, provided, however, that the anendnents nmade to para-
graph (a) of subdivision 5 of section 322.2 of the famly court act nade
by section two of this act shall take effect on the sanme date and in the
same manner as section 69 of Part WWVof chapter 59 of the laws of 2017,
t akes effect.




