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STATE OF NEW YORK

5470

2019- 2020 Regul ar Sessi ons

| N SENATE

Introduced by Sen. THOWAS -- read twice and ordered printed, and when
printed to be conmitted to the Committee on Banks

AN ACT to anend the financial services law, in relation to comerci al
financi ng discl osures

The People of the State of New York, represented in Senate and Assem
bly., do enact as follows:

Section 1. The financial services |law is amended by adding a new arti-
cle 7 to read as fol |l ows:
ARTICLE 7
COVWWERCI AL FI NANCI NG
Section 701. Definitions.
702. Exenptions.
703. Purchase and sale disclosure requirenents.
704. C osed-end commercial financing disclosure requirenents.
705. Open-end commercial financing disclosure requirenents.
706. Additional information.
707. Estimates.
708. Penalties.

8 701. Definitions. For the purposes of this article:

(a) "Accounts receivable purchase" neans a purchase and sale trans-
action in which one or nore designated accounts are assigned to the
pur chaser by the seller at a specified discount rate. For purposes of
this article, "account" shall have the neaning assigned to that termin
paragraph two of subsection (a) of section 9-102 of the Uniform Comer-
cial Code. An accounts receivable purchase includes, but is not linmted
to, a factoring transaction.

(b) "Commercial financing” neans an accounts receivable purchase,
future receivables purchase, comercial line of credit or commercial
|l oan, the proceeds of which the recipient does not intend to use prina-
rily for personal, fanmly or household purposes. For purposes of deter-
mning whether a financing is a comercial financing, the provider may
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rely on any statenent of intended purposes by the recipient. The state-
nent may be a separate statement signed by the recipient; may be
contained in the financing application, financing agreenent or other
docunent signed or consented to by the recipient; or may be provided
orally by the recipient so long as it is docunented in the recipient's
application file by the provider. Electronic signatures and consents are
valid for purposes of the foregoing sentence. The provider shall not be
required to ascertain that the proceeds of a commercial financing are
used in accordance with the recipient's statenent of intended purposes.

(c) "Commercial line of <credit" nmeans an agreenent for one or nore
ext ensions of open-end credit, secured or unsecured, the proceeds of
which the recipient does not intend to use prinmarily for personal, fam -
ly or household purposes. A "commercial line of credit" includes credit
extended by a creditor under a plan in which (i) the creditor reasonably
contenplates repeated transactions, (ii) the creditor nmay inpose a
finance charge fromtinme to tine on an outstandi ng unpaid bal ance, and
(iii) the anpunt of credit that may be extended to the recipient during
the termof the plan (up to any limt set by the creditor) is generally
nade available to the extent that any outstanding balance is repaid.

(d) "Commercial loan" neans a closed-end extension of credit, secured
or unsecured. the proceeds of which the recipient does not intend to use
primarily for personal, famly or household purposes.

(e) "Creditor" neans the person to which the financing obligation

under a commercial line of credit or comercial loan is initially owed.
For purposes of this article, a creditor nay also be a provider

(f) "Financial institution" neans any of the following: (i) a bank
trust conpany. or industrial |oan conpany doing business under the

authority of, or in accordance with, a license, certificate or charter
issued by the United States, this state or any other state, district,
territory, or commonwealth of the United States that is authorized to
transact business in this state; (ii) a federally chartered savings and
|l oan association, federal savings bank or federal credit union that is
aut horized to transact business in this state; or (iii) a savings and
|l oan association, savings bank or credit union organized under the | aws
of this or any other state that is authorized to transact business in
this state.

(g) "Future receivables purchase" neans a purchase and sale trans-
action in which the purchaser acquires the right to receive all or a
portion of future accounts generated by a seller at a specified discount
rate. For purposes of this article, "account" shall have the neaning
assigned to that termin paragraph two of subsection (a) of section
9-102 of the Uniform Comercial Code. A future receivables purchase
includes, but is not limted to, a nerchant cash advance transaction.

(h"Ofer" neans the specific terns of a commercial financing agree-
nent which, if accepted by a recipient, shall be binding on the creditor
or purchaser, as applicable, subject to any specific requirenents stated
in such terns.

(i) "Person" neans an individual, corporation, partnership, limted
liability conpany, joint venture, association, joint stock conpany,
trust or unincorporated organization including, but not limted to, a
sol e proprietorship.

(j) "Provider" neans a person who extends an offer of commercia
financing to a recipient. A provider may include a creditor or purchas-
er. Unless otherw se exenpt, "provider" also includes a person that is
not a creditor or purchaser but who solicits and offers commercia
financing on behalf of a third party. For the avoidance of doubt, the
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extension of an offer or providing disclosures for a conmmercial financ-
ing, in and of itself, shall not be construed to nean that a provider is
originating, making, funding or providing commercial financing.

(k)  "Purchaser" neans the person that initially acquires the right to
receive paynents on current or future receivables fromthe seller in an

accounts receivable purchase or future receivables purchase transaction.

For purposes of this act, a purchaser nmay also be a provider.
(1) "Recipient" nmeans a person who is presented an offer of commercia

financing by a provider. A recipient may be a borrower or seller (or
its authorized representative).

8 702. Exenptions. This article shall not apply to, and shall not
place any additional requirenents or obligations upon, any of the
fol | ow ng:

(a) a financial institution;

(b) a person acting in its capacity as a technol ogy services provider,
such as licensing software and providi ng support services, to an entity
exenpt under this section for use as part of the exenpt entity's conmer-
cial financing program

(c) a lender requlated under the federal FarmCredit Act (12 U S. C
Sec. 2001 et seq.):

(d) a commercial financing transaction secured by real property; or

(e) any person who nmakes no nore than one commercial financing trans-
action in this state in a twelve-nonth period; or any person who nakes
commercial financing transactions in this state that are incidental to
the business of the person relying upon the exenption.

8 703. Purchase and sale disclosure requirenents. A provider subject
to this article shall provide the follow ng disclosures to a recipient
at the tine of extending an offer in an accounts receivable purchase or
future receivabl es purchase transaction:

(a) The purchase price;

(b) The disbursenent anmpunt, after any fees deducted or wthheld at
di sbur senent ;

(c) The total anmpbunt of current or future receivables sold, which is
the di sbursenent amount plus the total cost of the financing;

(d) The total cost of the financing, expressed as a dollar cost,
including any and all fees. expenses and charges that are to be paid by
the recipient and that cannot be avoided by the recipient;

(e) The estinmated annual percentage rate:

(i) when calculating repaynment costs dependent on the recipient's
receivables, whether currently owed or projected, the estinated annual
percentage rate, calculated with all fees and charges included, provided
as a range, with at least three different repaynent tines provided and a
narrative explanation of how each rate was derived. Any estimted annua
percentage rate provided pursuant to this subparagraph shall be (A)
calculated wusing the value of purchased accounts receivable or the
projected volune of future receivables based on the recipient's average
historical sales, or the sales projections relied on by the provider in
underwriting; and (B) acconpanied by a disclosure stating that the esti-
mat ed annual percentage rate is intended as a good faith estimate, and
nmay not be accurate if the recipient repays nore quickly or slowy than
the estimated term or

(ii) when calculating repaynent costs as a fixed paynent, the annual
percentage rate, expressed as a nomnal yearly rate., inclusive of any
fees and finance charges, and calculated in accordance with the federa
Truth in Lending Act, Regulation Z, 12 CF.R 8§ 1026.22
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(f) The factor rate, expressed as a decinmal, and the factoring conm s-
sion rate, expressed as a percentage of sales or clainms, including any
M ni mum or naxi hum paynent anpunts;

(g) The termor the estimated termof the financing. An estimated term
provided pursuant to this subsection shall be the termrelied on by the
provider in underwiting;

(h) The paynent anounts:

(i) for paynent anmpunts that are fixed, the paynent anounts and
frequency (e.g., daily, weekly, nonthly), and the average nonthly
paynent anount:; or

(ii) for paynment anobunts that are variable, a paynent schedule or a
description of the nethod used to calculate the anpbunts and frequency of
paynents., and the estimated average nonthly paynent anount;

(i) A description of all other potential fees and charges that can be
avoided by the recipient, including, but not limted to, draw fees, late

paynent fees, and returned paynent fees;
(j) Prepaynment charges, or a description of any fees, expenses or

charges due when purchase price is paid in full; and
(k) A description of the current or future receivabl es purchased.
8§ 704. dosed-end commercial financing disclosure requirenents. A

provider subject to this article shall provide the follow ng disclosures
to arecipient at the tine of extending an offer of a commercial |oan:

(a) The anpunt financed (e.g., the principal anopunt);

b) The disbursenent anpunt, after any fees deducted or wthheld at
di sbur senent ;

(c) The total repaynent anmpunt, which is the disbursenent anpunt plus
the total cost of the financing;

(d) The total cost of the financing, expressed as a dollar cost,
including any and all fees. expenses and charges that are to be paid by
the recipient and that cannot be avoided by the recipient, including any
interest expense. The total cost of financing shall assune the recipient
repays the commercial financing in its entirety according to the agreed
upon origi nal paynent schedul e;

(e) The annual percentage rate, expressed as a nominal yearly rate,
inclusive of any fees and finance charges, and calculated in accordance
with the federal Truth in lending Act., Requlation Z 12 CFEF. R §
1026. 22:

(f) The termof the financing;

(g) The paynent anpunts:

(i) for paynent anmpunts that are fixed, the paynent anounts and
frequency (e.g., daily, weekly, nonthly), and the average nonthly
paynent anount; or

(ii) for paynment anounts that are variable, a paynment schedule or a
description of the nethod used to calculate the anpbunts and frequency of
paynents., and the estimated average nonthly paynent anount;

(h) A description of all other potential fees and charges that can be
avoided by the recipient, including, but not limted to, late paynent
fees and returned paynent fees;

(i) Prepaynent charges, or a description of any fees, expenses or
charges due when the financing amount is paid in full; and

(j) A description of any collateral requirenents or security inter-
ests.

8 705. Open-end commercial financing disclosure requirenents. A
provider subject to this article shall provide the follow ng disclosures
to arecipient at the tine of extending an offer of a commercial line of
credit:
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(a) The maxi mum amount of credit available to the recipient (e.qg., the
credit line anount);

(b) The anpunt scheduled to be drawn by the recipient at the tine the
offer is extended, if any, less any fees deducted or wthheld at
di sbur senent ;

(c) The total repaynent amount, which is the draw anpunt, |ess any
fees deducted or withheld at disbursenent, plus the total cost of the
financing. The total repaynent anount shall assunme the anbunt schedul ed
to be drawn by the recipient at the tinme the offer is extended, or if no
anpunt is scheduled to be drawn at such tine, the nmaxinmum anpunt of
credit available to the recipient, in each case, if drawn and held for
the duration of the termor draw period;

(d) The total cost of the financing, expressed as a dollar cost,
including all required periodic and non-periodic fees and charges that
cannot be avoided by a recipient, including any interest expense. The
total cost of financing shall assune the anmpbunt scheduled to be drawn by
the recipient at the tine the offer is extended, or if no anount is
scheduled to be drawn at such tine, the maxi num anount of credit avail-
able to the recipient, in each case, if drawn and held for the duration
of the termor draw period

(e) The annual percentage rate, expressed as a nomnal yearly rate,
inclusive of any fees and finance charges, and calculated in accordance
with the federal Truth in Llending Act, Regulation Z 12 CF.R 8§
1026. 14:

(f) The term of the plan, if applicable, or the period over which a
draw is anortized;

(g) The paynent anmounts:

(i) for paynent ampunts that are fixed, the paynent anmounts and
frequency (e.qg.. daily, weekly., nonthly), and the average nonthly

paynent anount; or
(ii) for paynment anobunts that are variable, a paynent schedule or a

description of the method used to calculate the anmbunts and frequency of
paynments, and the estinmated average nonthly paynment anount;

(h) A description of all other potential fees and charges that can be
avoided by the recipient, including, but not limted to, draw fees, late
paynent fees, and returned paynent fees;

(i) Prepaynment charges, or a description of any fees, expenses or
charges due when the draw anount is paid in full or the line is closed;
and

(j) A description of any collateral requirenents or security inter-
ests.

8 706. Additional information. Nothing in this article shall prevent a
provider from providing or disclosing additional information on a
commercial financing being offered to a recipient.

8 707. Estimates. If any information necessary for an accurate disclo-
sure is unknown to the provider at the tine of a comrercial financing
offer, the provider shall nake the required disclosure based on the best

information reasonably available at the tinme the disclosure is provided

and shall state clearly that the disclosure is an estinmate. If the
provider is required to nmke any assunptions to provide the required
di scl osure, such assunptions shall be clearly and conspi cuously

described to the recipient in witing at the tinme of the offer.

8 708. Penalties. (a) A provider that knowingly violates any provision
of this article, as determned by the superintendent, shall be liable
for an aggregate civil penalty of not nore than ten thousand dollars for
such violation, regardless of the nunber of recipients affected by the
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violation. The penalty shall be collected by the superintendent in the
nane of the state pursuant to existing authority available to the super-
intendent under state | aw.

(b) In addition to any penalty inposed pursuant to subsection (a) of
this section., upon a finding by the superintendent that a provider has
knowingly violated this act, the superintendent nay order additional
relief, including, but not limted to, a permanent or prelimnary
injunction on behalf of any recipient affected by the violation.

8§ 2. This act shall take effect inmmediately.




