OCoO~NOUIRAWNPEF

STATE OF NEW YORK

4980--B

2019- 2020 Regul ar Sessi ons

| N SENATE

April 3, 2019

I ntroduced by Sens. BAILEY, HOYLMAN, JACKSON, MONTGOMERY, RIVERA, SALA-
ZAR, SEPULVEDA, STAVISKY -- read twice and ordered printed, and when
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retaining its place in the order of third reading -- recomitted to
the Committee on Children and Fam lies in accordance with Senate Rul e
6, sec. 8 -- conmttee discharged, bill anended, ordered reprinted as

amended and recommitted to said committee

AN ACT to anend the family court act and the crimnal procedure law, in
relation to the custodial interrogation of juveniles by law enforce-
ment

The People of the State of New York, represented in Senate and Assem
bly., do enact as foll ows:

Section 1. Subdivision 3 of section 305.2 of the fam |y court act, as
added by chapter 920 of the laws of 1982, is amended to read as foll ows:

3. If an officer takes such child into custody or if a child is deliv-
ered to him or her under section 305.1, he or she shall imediately,
before transporting the child to the police station house, notify the
parent or other person legally responsible for the child s care, or if
such legally responsi ble person is unavail able the person with whom the
child resides, that the child has been taken into custody.

8 2. Paragraph (a) of subdivision 4 of section 305.2 of the family
court act, as added by chapter 920 of the laws of 1982, 1is anended to
read as foll ows:

(a) when the officer reasonably believes such parent or other person
legally responsible for the child's care wll appear, take the child to
his or her honme, the station house, or another |ocation agreed upon wth
the parent or person legally responsible, and release the child to the

custody of [his—parents—or—other—person—legally—responsible—Jor his

care] such person upon the issuance in accordance with section 307.1 of
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a famly court appearance ticket to the child and the person to whose
custody the child is rel eased; or

8 3. Paragraph (b) of subdivision 4 of section 305.2 of the famly
court act, as anended by section 63 of part WAWVof chapter 59 of the
| aws of 2017, is anended to read as fol |l ows:

(b) when the officer does not reasonably believe the parent or other
person legally responsible for the child's care wll appear for the
child forthwith and with all reasonable speed take the child directly,

and without his or her first being taken to the police station house, to
the famly court located in the county in which the act occasioning the
taking into custody allegedly was conmitted, or, when the fam |y court
is not in session, to the nost accessible magistrate, if any, designated
by the appellate division of the supreme court in the applicable depart-

ment to conduct a hearing under section 307.4 [ef—his—part—unless—the
. . o . i .

8 4. Paragraph (c) of subdivision 4 of section 305.2 of the famly
court act, as anended by section 3 of part G of chapter 58 of the |aws
of 2010, is anmended to read as follows:

(c) when the officer does not release the child pursuant to paragraph
(a) of this subdivision, or take the child to famly court or to a
magi strate pursuant to paragraph (b) of this subdivision, take the child
to a place certified by the office of children and fanmily services as a
juvenile detention facility for the reception of children; or

8 5. Subdivision 5 of section 305.2 of the famly court act, as
amended by chapter 398 of the laws of 1983, is anended to read as
fol | ows:

5. If such child has allegedly conmtted a designated fel ony act as
defined in subdivision eight of section 301.2, and the famly court in
the county is in session, the officer shall forthwith take the child
directly to such famly court, unless the officer takes the child to a
facility for questioning in accordance with [ i

] subdi vi sion seven

8 6. Subdivision 6 of section 305.2 of the famly court act, as added
by chapter 920 of the laws of 1982, is anended to read as follows:

6. [+n—-all—other—cases] |f such child has not allegedly conmitted a
designated felony act, and in the absence of special circunstances, the
officer shall release the child in accordance wth paragraph (a) of
subdi vi si on four

8 7. Subdivisions 7 and 8 of section 305.2 of the famly court act, as
anended by chapter 398 of the |laws of 1983, are amended and a new subdi -
vision 10 is added to read as foll ows:

7. If the officer determines that questioning of the child is neces-
sary prior to taking action authorized by subdivision four or five, the
officer may take the child to a facility designated by the chief adm n-
istrator of the courts as a suitable place for the questioning of chil-
dren or, upon the consent of a parent or other person legally responsi-
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ble for the care of the child, to the <child s residence and there,
subject to the requirenents of subdivision eight, question himor her
for a reasonable period of tinme. Questioning is necessary only when the
officer reasonably determnes that the child's |life or health, or the
life or health of another individual, is in inmmnent danger and that the
child may have information that would assist the officer in taking
protective action.

8. A child shall not be questioned pursuant to this section unless
[Re] or until:

(a) the child and a person required to be notified pursuant to subdi-
vision three if present, have been advi sed:

[(2)] (i) of the child s right to remain silent;

[(3] (i) that the statenments made by the child nmay be used in a
court of |aw

[(e] (iii) of the child's right to have an attorney present at such
questi oni ng; and

[(5] (iv) of the child s right to have an attorney provided for him
or her without charge if he or she is indigent; and

(b) the child has consulted with legal counsel in person, by ¢tele-
phone, or by video conference. This consultation may not be wai ved.

[8-] 9. In determining the suitability of questioning and determ ning
the reasonabl e period of tinme for questioning such a child, the child's
age, the presence or absence of his or her parents or other persons
l egally responsible for his or her care and notification pursuant to
subdi vi sion three shall be included anmong rel evant consi derations.

10. In addition to statements that nust be suppressed as involuntarily
made within the definition in subdivision two of section 344.2, a state-
nment shall be suppressed: when the child has not consulted with | egal
counsel as required by paragraph (b) of subdivision eight; when a person
notified pursuant to subdivision three, if present, has not been advi sed
of and voluntarily waived the rights delineated in paragraph (a) of
subdivision eight; or when the questioning of the child was not neces-
sary within the definition in subdivision seven.

8 8. Section 724 of the famly court act, the section heading and
subdi visions (b) and (c) as amended by chapter 843 of the laws of 1980,
subdi vision (a) as anended by chapter 920 of the laws of 1982, para-
graphs (i), (ii), and (iv) of subdivision (b), paragraphs (i) and (ii)
as anmended and paragraph (iv) as added by section 4 of part E of chapter
57 of the laws of 2005, paragraph (iii) of subdivision (b) as anmended by
section 7 of part Mof chapter 56 of the laws of 2017, and subdivision
(d) as added by chapter 809 of the laws of 1963, is anended to read as
fol | ows:

8 724. Duties of police officer or peace officer after taking into
custody or on delivery by private person. (a) If a peace officer or a
police officer takes into custody or if a person is delivered to him
under section seven hundred twenty-three, the officer shall immediately,
before transporting the child to any other location, notify the parent
or other person legally responsible for his care, or the person wth
whom he is domiciled, that he has been taken into custody.

(b) After making every reasonable effort to give notice under [para—
g+aph] subdivision (a) of this section, the officer shall

(i) when the officer reasonably believes such parent or other person
legally responsible for the child's care will appear, take the child to
his or her home, the police station house, or another |ocation agreed
upon with the parent or person legally responsible, and rel ease the

youth to the custody of [his—er—her—parent—or—other] such person [legal—
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by—responsible—for—his—or—her—ecare] upon the witten promse, wthout

security, of the person to whose custody the youth is released that he
or she will produce the youth before the | ead agency designated pursuant
to section seven hundred thirty-five of this article in that county at a
time and place specified in witing; or

(ii) when the officer reasonably believes such parent or other person
legally responsible for the child's care wll appear for the child,
forthwith and wth all reasonable speed take the youth directly, and
wi thout first being taken to the police station house, to the designated
| ead agency located in the county in which the act occasioning the
taking into custody allegedly was done[ —unless—the—-officer—determhes

LhaL—FL—+s—neeessa#¥—Le—qags{+en—+hg—yeH%hT—+n—Mh+ehfsase—h§—9#—she——na¥

roasonahe—period—ol—tne]; or

(iii) take a youth in need of crisis intervention or respite services
to a runaway and honeless youth <crisis services programor other
approved respite or crisis program or

(iv) take the youth directly to the famly court located in the county
in which the act occasioning the taking into custody was all egedly done,
provided that the officer affirnms on the record that he or she attenpted
to exercise the options identified in paragraphs (i), (ii) and (iii) of
this subdivision, was unable to exercise these options, and the reasons
t herefor.

(c) In the absence of special circunstances, the officer shall rel ease
the child in accord with paragraph [&8)}] (i) of subdivision (b) of this
section.

(d) Lf the officer determines that questioning of the child is neces-
sary prior to taking action authorized by subdivision (b) of this
section, the officer may take the child to a facility designated by the
chief admnistrator of the courts as a suitable place for the question-
ing of children or, upon the consent of a parent or other person legally
responsible for the care of the child, to the child s residence and
there, subject to the requirenents of subdivision (e) of this section
guestion him or her for a reasonable period of tinme. Questioning is
necessary only when the officer reasonably determnes that the child's
life or health, or the life or health of another individual, is in imm-
nent danger and that the child may have infornmation that would assi st
the officer in taking protective action.

(e) In determining the suitability of questioning and determnining what
is a "reasonable period of tinme" for questioning a child, the <child's
age [and]. the presence or absence of his parents or other person |egal-
Iy responsible for his care and notification pursuant to subdivision (a)
of this section shall be included anbng the rel evant considerations.

(f) No statenent nmde to a peace officer or a police officer prior to
the commencenent of a fact-finding hearing nmay be adnmtted into evidence
at a fact-finding hearing.

8§ 9. Subdivision 6 of section 140.20 of the crimnal procedure |aw, as
anended by section 20 of part WWVof chapter 59 of the |aws of 2017, is
anended to read as foll ows:

6. (a) Upon arresting a juvenile offender or a person sixteen or
commenci ng Cctober first, two thousand ni neteen, seventeen years of age
without a warrant, the police officer shall imrediately, before trans-
porting the child to the police station house, notify the parent or
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other person legally responsible for his or her care or the person with
whom he or she is domiciled, that such juvenile offender or person has
been arrested, and the Ilocation of the facility where he or she [is
being] will be detained.

(b) If the officer determnes that it is necessary to question a juve-
nile offender or such person, the officer nmust take himor her to a
facility designated by the chief adnministrator of the courts as a suit-
able place for the questioning of children or, upon the consent of a
parent or other person legally responsible for the care of the juvenile
or such person, to his or her residence and there, subject to the
requi renments of paragraph (c) of this subdivision, question him or her
for a reasonable period of time. Questioning is necessary only when the
officer reasonably deternmined that the child's life or health, or the
life or health of another individual, is in inmmnent danger and that the
child may have information that would assist the officer in taking
protective action.

(c) Ajuvenile offender or such person shall not be questioned pursu-
ant to this section unless or until:

(i) he or she and a person required to be notified pursuant to para-
graph (a) of this subdivision, if present, have been advi sed:

[(2&>] (A) of the juvenile offender's or such person's right to remain
silent;

[bF] (B) that the statements nade by himor her may be used in a
court of |aw

[(5] (CQ of his or her right to have an attorney present at such
questioni ng; and

[5] (D) of his or her right to have an attorney provided for him or
her wi thout charge if he or she is unable to afford counsel[-]; _and

(ii) the juvenile offender or such person has consulted with an attor-
ney in person, by telephone, or by video conference. This consultation
may not be wai ved.

(d) I'n determning the suitability of questioning and determ ning the
reasonable period of time for questioning such a juvenile offender or
person, his or her age, the presence or absence of his or her parents or
ot her persons legally responsible for his or her care and notification
pursuant to paragraph (a) of this subdivision shall be included anpng
rel evant consi derati ons.

(e) In addition to statenents that nust be suppressed as involuntarily
made within the definition in subdivision two of section 60.45 of this
chapter, a statement shall be suppressed: when the child has not
consulted with an attorney as required by paragraph (c) of this subdivi-
sion; when a person notified pursuant to paragraph (a) of this subdivi-
sion, if present, has not been advised of and voluntarily waived the
rights delineated in paragraph (c) of this subdivision; or when the
questioning of the child was not necessary within the definition in
paragraph (b) of this subdivision.

8§ 10. Subdivision 5 of section 140.27 of the crinmnal procedure |aw,
as anended by section 23 of part WWVof chapter 59 of the |laws of 2017,
is anended to read as foll ows:

5. (a) Upon arresting a juvenile offender or a person sixteen or
commencing Cctober first, two thousand ni neteen, seventeen years of age
wi thout a warrant, the peace officer shall inmediately, before trans-
porting the child to the police station house, notify the parent or
ot her person legally responsible for his or her care or the person wth
whom he or she is domciled, that such juvenile offender or person has
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been arrested, and the location of the facility where he or she [is
being] will be detained

(b) If the officer determines that it is necessary to question a juve-
nile offender or such person, the officer nust take himor her to a
facility designated by the chief adm nistrator of the courts as a suit-
able place for the questioning of children or, upon the consent of a
parent or other person legally responsible for the care of a juvenile
of fender or such person, to his or her residence and there, subject to
the requirenments of paragraph (c) of this subdivision, question him or
her for a reasonable period of time. Questioning is necessary only when
the officer reasonably deternines that the child's |life or health, or
the life or health of another individual, is in imrinent danger and that
the child may have information that would assist the officer in taking
protective action.

(c) Ajuvenile offender or such person shall not be questioned pursu-
ant to this section unless or until:

(i) the juvenile offender or such person and a person required to be
notified pursuant to paragraph (a) of this subdivision, if present, have
been advi sed:

[(2>] (A) of his or her right to remain silent;

[(53] (B) that the statenments nmade by the juvenile offender or such
person nmay be used in a court of |aw,

[(s] (C) of his or her right to have an attorney present at such
questi oni ng; and

[(5] (D) of his or her right to have an attorney provided for himor
her wi thout charge if he or she is unable to afford counsel[-];. _and

(ii) the juvenile offender or such person has consulted with an attor-
ney in person, by tel ephone or by video conference. This consultation
may not be waived.

(d) In determining the suitability of questioning and determ ning the
reasonabl e period of tine for questioning such a juvenile offender or
such person, his or her age, the presence or absence of his or her
parents or other persons legally responsible for his or her care and
notification pursuant to paragraph (a) of this subdivision shall be
i ncl uded anong rel evant consi derati ons.

(e) In addition to statements that nust be suppressed as involuntarily
made within the definition in subdivision two of section 60.45 of this
chapter, a statenent shall be suppressed: when the child has not
consulted with an attorney as required by paragraph (c) of this subdivi-
sion; when a person notified pursuant to paragraph (a) of this subdivi-
sion, if present, has not been advised of and voluntarily waived the
rights delineated in paragraph (c) of this subdivision; or when the
questioning of the child was not necessary within the definition in
paragraph (b) of this subdivision.

8 11. Subdivision 5 of section 140.40 of the crimnal procedure |aw,
as amended by section 24 of part WW of chapter 59 of the laws of 2017,
is amended to read as follows:

5. (a) If a police officer takes an arrested juvenile offender or a
person sixteen or conmmencing October first, two [t+hesuand] thousand
ni net een, seventeen years of age into custody, the police officer shal
imedi ately, before transporting the child to the police station house
notify the parent or other person legally responsible for his or her
care or the person with whom he or she is domciled, that such juvenile
of fender or person has been arrested, and the location of the facility
where he or she [is—being] will be detained.
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(b) If the officer determnes that it is necessary to question a juve-
nile offender or such person the officer nust take himor her to a
facility designated by the chief adm nistrator of the courts as a suit-
able place for the questioning of children or, upon the consent of a
parent or other person legally responsible for the care of the juvenile
of fender or such person, to his or her residence and there, subject to
the requirements of paragraph (c) of this subdivision, question himor
her for a reasonable period of time. Questioning is necessary only when
the officer reasonably determines that the child's life or health, or
the life or the health of another individual, is in inmnent danger and
that the child may have information that would assist the officer in
taking protective action.

(c) A juvenile offender or such person shall not be questioned pursu-
ant to this section unless or until:

(i) he or she and a person required to be notified pursuant to para-
graph (a) of this subdivision, if present, have been advi sed:

[(8>] (A) of his or her right to remain silent;

[(3] (B) that the statenments nmade by the juvenile offender or such
person may be used in a court of |aw,

[(e5] (C) of his or her right to have an attorney present at such
questioni ng; and

[6)] (D) of his or her right to have an attorney provided for himor
her w thout charge if he or she is unable to afford counsel.

(d) I'n determning the suitability of questioning and determ ning the
reasonable period of time for questioning such a juvenile offender or
such person, his or her age, the presence or absence of his or her
parents or other persons legally responsible for his or her care and
notification pursuant to paragraph (a) of this subdivision shall be
i ncl uded anong rel evant consi derati ons.

(e) In addition to statenents that nust be suppressed as involuntarily
nade within the definition in subdivision two of section 60.45 of this
chapter, a statenment shall be suppressed: when the child has not
consulted with an attorney as required by paragraph (c) of this subdivi-
sion; when a person notified pursuant to paragraph (a) of this subdivi-
sion, if present, has not been advised of and voluntarily waived the
rights delineated in paragraph (c) of this subdivision; or when the
questioning of the child was not necessary within the definition in
paragraph (b) of this subdivision.

8§ 12. This act shall take effect April 1, 2021.




