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STATE OF NEW YORK

4968

2019- 2020 Regul ar Sessi ons

| N SENATE

April 2, 2019

Introduced by Sen. PARKER -- read twice and ordered printed, and when
printed to be conmitted to the Committee on Codes

AN ACT to anend the penal law, the crininal procedure law, the fanily
court act, and the donmestic relations law, in relation to sex offenses

The People of the State of New York, represented in Senate and Assem
bly., do enact as follows:

Section 1. Subdi vision 1 of section 130.00 of the penal law is
anended to read as follows:

1. [Se*ua#——+n¥e¢€£wﬁémﬂ \hainal sexual contact [ has—is—ardihay
A ] neans conduct
betmeen persons con3|st|nq of Contact betmeen the penis and the vagina
or vul va.

§ 2. Section 130.25 of the penal |aw, as anended by chapter 1 of the
| aws of 2000, is anended to read as follows:

§ 130.25 Rape in the third degree.

A person is guilty of rape in the third degree when:

1. He or she engages i n [ sexual—intercourse] vaginal sexual contact
wi th another person who is incapable of consent by reason of sone factor
ot her than being | ess than seventeen years ol d;

2. Being twenty-one years old or nore, he or she engages in [sexual-
ptercowrse] vaginal sexual contact with another person | ess than seven-
teen years old; or

3. He or she engages in [se*aa#—+n%e#eea#se] vagi nal sexual contact
wi th anot her person without such person's consent where such lack of
consent is by reason of sonme factor other than incapacity to consent.

Rape in the third degree is a class E fel ony.

§ 3. Section 130.30 of the penal |law, as anmended by chapter 1 of the
| aws of 2000, is anended to read as foll ows:

§ 130. 30 Rape in the second degree.
A person is guilty of rape in the second degree when:

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onmitted
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1. being eighteen years old or nore, he or she engages in [sexdal
ptercourse] vaginal sexual contact wth another person |ess than
fifteen years old; or

2. he or she engages in [sexual—ntercourse] vaginal sexual contact
wi th anot her person who is incapable of consent by reason of being
mental |y di sabl ed or nmentally incapacitat ed.

It shall be an affirmative defense to the crine of rape in the second
degree as defined in subdivision one of this section that the defendant
was | ess than four years older than the victimat the tinme of the act.

Rape in the second degree is a class D fel ony.

8 4. Section 130.35 of the penal law, as anended by chapter 1 of the
| aws of 2000, is anmended to read as foll ows:

§ 130.35 Rape in the first degree.

A person is guilty of rape in the first degree when he or she engages
i n [ sexual—ntercourse] vaginal sexual contact w th another person

1. By forcible compul sion; or

2. VWo is incapable of consent by reason of being physically helpless;
or

3. Wo is less than el even years old; or

4. Who is less than thirteen years old and the actor is eighteen years
old or nore.

Rape in the first degree is a class B fel ony.

8 5. Subdivision 1 of section 210.16 of the crimnal procedure |aw, as
added by chapter 571 of the laws of 2007, is anmended to read as foll ows:

1. (a) In a case where an indictnment or a superior court information
has been filed with a superior court which charges the defendant with a
felony offense enunerated in any section of article one hundred thirty
of the penal |aw where an act of "[sexual—intercourse] vaginal sexua

contact", "oral sexual conduct" or "anal sexual conduct," as those terns
are defined in section 130.00 of the penal law, is required as an essen-
tial elenment for the comm ssion thereof, the court shall, upon a request

of the victimw thin six months of the date of the crinmes charged, order
that the defendant submit to human i munodeficiency virus (HV) related
testing. Testing of a defendant shall be ordered when the result would
provide nedical benefit to the victimor a psychol ogical benefit to the
victim Medical benefit shall be found when the following elenments are
satisfied: (i) a decision is pending about beginning, continuing, or
di scontinuing a nmedical intervention for the victim and (ii) the result
of an HV test of the accused could affect that decision, and could
provide relevant information beyond that which would be provided by an
H'V test of the victim If testing the defendant would provide nedica
benefit to the victimor a psychol ogical benefit to the victim then the
testing is to be conducted by a state, county, or local public health
of ficer designated by the order. Test results, which shall not be
disclosed to the court, shall be comunicated to the defendant and the
victimnamed in the order in accordance with the provisions of section
twenty-seven hundred eighty-five-a of the public health | aw

(b) For the purposes of this section, the terns "victin and "appli -
cant" nean the person with whomthe defendant is charged to have engaged
in an act of "[sexual—ntercourse] vaginal sexual contact”, "oral sexua
conduct"” or "anal sexual conduct", as those terns are defined in section
130. 00 of the penal |aw, where such conduct with such victim was the
basis for charging the defendant with an of fense specified in paragraph
(a) of this subdivision.




OCOO~NOUIRWNPEF

S. 4968 3

§ 6. Subdivision 1 of section 390.15 of the crimnal procedure |aw, as
anended by chapter 264 of the laws of 2003, is anended to read as
fol | ows:

1. (a) In any case where the defendant is convicted of a felony
of fense enunerated in any section of article one hundred thirty of the

penal law, or any subdivision of section 130.20 of such |law, where an
act of "[sexdal—intercourse] vaginal sexual contact", "oral sexual
conduct" or "anal sexual conduct," as those terns are defined in section
130.00 of the penal law, is required as an essential elenment for the

comm ssion thereof, the court must, upon a request of the victim order
that the defendant submit to human i munodeficiency (H'V) related test-
ing. The testing is to be conducted by a state, county, or local public
health of ficer designated by the order. Test results, which shall not be
disclosed to the court, shall be comunicated to the defendant and the
victimnamed in the order in accordance with the provisions of section
twenty-seven hundred eighty-five-a of the public health [aw, but such
results and di sclosure need not be conpleted prior to the inposition of
sent ence.

(b) For the purposes of this section, the terns "defendant",
"conviction" and "sentence" nmean and include, respectively, an "eligible
yout h," a "youthful offender finding" and a "youthful offender sentence"
as those terns are defined in section 720.10 of this chapter. The term
"victinl neans the person with whomthe defendant engaged in an act of
" [ sexyal—nptercourse] vaginal sexual contact™, "oral sexual conduct"™ or
"anal sexual conduct", as those terns are defined in section 130.00 of
the penal [aw, where such conduct with such victimwas the basis for the
defendant's conviction of an offense specified in paragraph (a) of this
subdi vi si on.

8 7. Subdivision 1 of section 347.1 of the famly court act, as
amended by chapter 264 of the laws of 2003, is anmended to read as
fol | ows:

1. (a) In any proceeding where the respondent is found pursuant to
section 345.1 or 346.1 of this article, to have comitted a felony
of fense enunerated in any section of article one hundred thirty of the
penal |aw, or any subdivision of section 130.20 of such law, for which
an act of "[sexdal—inrtercourse] vaginal sexual contact", "oral sexua
conduct" or "anal sexual conduct", as those terns are defined in section
130.00 of the penal law, is required as an essential elenent for the
comm ssion thereof, the court nust, upon a request of the victim order
that the respondent submt to human i mrunodeficiency (HV) related test-
ing. The testing is to be conducted by a state, county, or local public
heal th of ficer designated by the order. Test results, which shall not be
disclosed to the court, shall be conmunicated to the respondent and the
victimnanmed in the order in accordance with the provisions of section
twenty-seven hundred ei ghty-five-a of the public health | aw

(b) For the purposes of this section, the term"victini' neans the
person with whomthe respondent engaged in an act of "[sexudal—iinter—
course] vaginal sexual contact", "oral sexual conduct"” or "anal sexua
conduct"”, as those terns are defined in section 130.00 of the penal |aw,
wher e such conduct with such victimwas the basis for the court's find-
ing that the respondent committed acts constituting one or nore of the
of fenses specified in paragraph (a) of this subdivision

8 8. Subdivision (a) of section 130.16 of the penal |aw, as anended by
chapter 264 of the laws of 2003, is anended to read as follows:

(a) Establish that an attenpt was made to engage the victimin [ sexdual
ptercourse] vaginal sexual contact, oral sexual conduct, anal sexua
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conduct, or sexual <contact, as the case may be, at the tinme of the
occurrence; and

8 9. Subdivision 1 of section 130.20 of the penal |aw, as amended by
chapter 1 of the laws of 2000, is anmended to read as follows:

1. He or she engages in [sexual—ntercourse] vaginal sexual contact
wi th another person wi thout such person's consent; or

8§ 10. Paragraphs (a) and (b) of subdivision 1 of section 130.75 of the
penal |aw, as anended by chapter 264 of the |aws of 2003, are anended to
read as foll ows:

(a) he or she engages in tw or nore acts of sexual conduct, which
includes at |east one act of [sexdal—intercourse] vaginal sexua
contact, oral sexual conduct, anal sexual conduct or aggravated sexual
contact, with a child less than el even years old; or

(b) he or she, being eighteen years old or nore, engages in two or
nmore acts of sexual conduct, which include at |east one act of [sexual
ptercourse] vaginal sexual contact, oral sexual conduct, anal sexua
conduct or aggravated sexual contact, with a child less than thirteen
years ol d.

8§ 11. Subdivision 1 of section 235.00 of the penal |aw, as anmended by
chapter 264 of the laws of 2003, is amended to read as foll ows:

1. "Qoscene." Any nmaterial or performance is "obscene" if (a) the
average person, applying contenporary comunity standards, would find
that considered as a whole, its predom nant appeal is to the prurient
interest in sex, and (b) it depicts or describes in a patently offensive
manner, actual or sinulated: [sextal—intercourse] vaginal sexua
contact, crimnal sexual act, sexual bestiality, masturbation, sadism
masochi sm excretion or lewd exhibition of the genitals, and (c) consid-
ered as a whole, it lacks serious literary, artistic, political, and
scientific value. Predom nant appeal shall be judged with reference to
ordinary adults unless it appears fromthe character of the material or
the circumstances of its dissenmination to be designed for children or
ot her [spesially] especially susceptible audi ence.

§ 12. Subdivision 2 of section 235.22 of the penal |aw, as anended by
chapter 264 of the laws of 2003, is amended to read as foll ows:

2. by means of such communication he inportunes, invites or induces a
m nor to engage in [ sexbal—intercourse] vaginal sexual contact, ora
sexual conduct or anal sexual conduct, or sexual contact with him or to
engage in a sexual performance, obscene sexual performance, or sexua
conduct for his benefit.

§ 13. Section 255.25 of the penal |aw, as anended by chapter 320 of
the | aws of 2006, is amended to read as foll ows:

§ 255.25 Incest in the third degree.

A person is qguilty of incest in the third degree when he or she
marries or engages in [ sexdal—intercourse] vaginal sexual contact, ora
sexual conduct or anal sexual conduct with a person whom he or she knows
to be related to him or her, whether through marriage or not, as an
ancestor, descendant, brother or sister of either the whole or the half
bl ood, uncle, aunt, nephew or niece.

Incest in the third degree is a class E fel ony.

8 14. Subdivision 3 of section 263.00 of the penal |aw, as amended by
chapter 264 of the laws of 2003, is amended to read as foll ows:

3. "Sexual conduct" neans actual or sinmulated [sextdal—intercourse]
vagi nal sexual contact, oral sexual conduct, anal sexual conduct, sexua
bestiality, masturbation, sado-nasochistic abuse, or |ewd exhibition of
the genitals.
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§ 15. Subdivision 3 of section 60.42 of the crimnal procedure |aw, as
anended by chapter 264 of the laws of 2003, is anended to read as
fol | ows:

3. rebuts evidence introduced by the people of the victims failure to
engage in [sexudal—inptercourse] vaginal sexual contact, oral sexua
conduct, anal sexual conduct or sexual contact during a given period of
time; or

8 16. Subdivision 3 of section 344.4 of the famly court act, as
anended by chapter 264 of the laws of 2003, is anended to read as
fol | ows:

3. rebuts evidence introduced by the presentnent agency of the
victims failure to engage in [sexdal—intercourse] vaginal sexua
contact, oral sexual conduct, anal sexual conduct or sexual contact
during a given period of tine; or

§ 17. Subdivision 4 of section 170 of the domestic relations law, as
anmended by chapter 264 of the laws of 2003, is anended to read as
fol | ows:

(4) The conmi ssion of an act of adultery, provided that adultery for
the purposes of articles ten, eleven, and eleven-A of this chapter, is
hereby defined as the commission of an act of [sexual—nterceurse] vagi-
nal sexual contact, oral sexual conduct or anal sexual conduct, vol un-
tarily performed by the defendant, with a person other than the plain-
tiff after the marriage of plaintiff and defendant. Oral sexual conduct
and anal sexual conduct include, but are not limted to, sexual conduct
as defined in subdivision two of section 130.00 and subdivision three of
section 130.20 of the penal |aw.

§ 18. Subdivision 4 of section 200 of the donestic relations |aw, as
anended by chapter 264 of the laws of 2003, is anended to read as
fol | ows:

4. The comm ssion of an act of adultery by the defendant; except where
such offense is committed by the procurenent or with the connivance of
the plaintiff or where there is voluntary cohabitation of the parties
with the know edge of the offense or where action was not comenced
within five years after the discovery by the plaintiff of the offense
charged or where the plaintiff has also been guilty of adultery under
such circunstances that the defendant woul d have been entitled, if inno-
cent, to a divorce, provided that adultery for the purposes of this
subdi vi sion is hereby defined as the conmi ssion of an act of [sexual
inptercourse] vaginal sexual contact, oral sexual conduct or anal sexual
conduct, voluntarily perfornmed by the defendant, wth a person other
than the plaintiff after the marriage of plaintiff and defendant. Oral
sexual conduct and anal sexual conduct include, but are not linmted to,
sexual conduct as defined in subdivision two of section 130.00 and
subdi vi sion three of section 130.20 of the penal |aw.

8§ 19. This act shall take effect on the ninetieth day after it shal
have becone a | aw and shall apply to any offense on or after such effec-
tive date.




