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STATE OF NEW YORK
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2019- 2020 Regul ar Sessi ons

| N SENATE

March 11, 2019

I ntroduced by Sens. STAVI SKY, AMEDORE, BIAGE , MONTGOVERY, RANZENHOFER,
SAVI NO, SEWARD -- read twice and ordered printed, and when printed to

be comritted to the Committee on Children and Fanilies -- conmittee
di scharged and said bill conmitted to the Conmittee on Education --
conmittee discharged, bill amended, ordered reprinted as amended and

reconmtted to said conm ttee

AN ACT to anend the education law, in relation to background checks and
fingerprinting; and to anend the social services law, in relation to
statewi de central registry clearances by contracted service providers
of student support services

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Subdivision 3 of section 1125 of the education l|aw, as
anended by chapter 363 of the laws of 2018, is anended to read as
fol | ows:

3. "Enpl oyee" shall nean any person: (i) who is receiving conpensation
froma school or (ii) whose duties involve direct student contact and
(a) who is receiving conpensation from any person or entity that
contracts with a school to provide transportation services to children,
or (b) who is an enployee of a contracted service provider or worker
pl aced within the school under a public assistance enploynment program
pursuant to title nine-B of article five of the social services |aw, or
(c) who is receiving conpensation from any person or entity that
contracts with a school to provide student support services, and
consistent with the provisions of such title for the provision of
services to such school, its students or enployees, directly or through
contract.

§ 2. Paragraph (a) of subdivision 30 of section 305 of the education
law, as anended by chapter 630 of the |aws of 2006, is anended to read
as follows:

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onmitted
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(a) The conmi ssioner, in cooperation with the division of crimnal
justice services and in accordance with all applicable provisions of
| aw, shall promulgate rules and regulations to require the fingerprint-
i ng of prospective enployees, as defined in section el even hundred twen-
ty-five of this chapter, of school districts, charter schools [and].
boards of cooperative educational services and contracted service
provi ders of student support services and authorizing the fingerprinting
of prospective enpl oyees of nonpublic and private el ementary and second-
ary schools, and for the use of information derived from searches of the
records of the division of crimnal justice services and the federa
bureau of investigation based on the use of such fingerprints. The
comm ssioner shall also develop a formfor use by school districts,
charter schools, boards of cooperative educational services, contracted
service providers of student support services, and nonpublic and private
elementary and secondary schools in connection with the subm ssion of
fingerprints that contains the specific job title sought and any other
information that nmay be relevant to consideration of the applicant. The
conmm ssioner shall also create or expand the functionality of internet
based systens to provide access to contracted service providers of
student support services upon application of the contracted service
provi der of student support services to the conmi ssioner to enable them
to be able to review fingerprint results and subsequent arrest notifica-
tions based on the fingerprint and background check data by |ogging into
a protected web portal, entering in the enpl oyee nane and social securi-
ty nunber, which would provide access to see the fingerprint results.
The conmi ssioner shall also establish a form for the recordation of
al l egations of child abuse in an educational setting, as required pursu-
ant to section eleven hundred twenty-six of this chapter. No person who
has been fingerprinted pursuant to section three thousand four-b of this
chapter or pursuant to section five hundred nine-cc or twelve hundred
twenty-nine-d of the vehicle and traffic |law and whose fingerprints
remain on file with the division of crimnal justice services shall be
required to undergo fingerprinting for purposes of a new crimnal histo-
ry record check. This subdivision and the rules and regul ati ons promnul -
gated pursuant thereto shall not apply to a school district wthin a
city with a population of one mllion or nore.

8 3. The opening paragraph of paragraph (b) of subdivision 30 of
section 305 of the education | aw, as anended by chapter 630 of the |aws
of 2006, is amended to read as follows:

The comm ssioner, in cooperation with the division of crimnal justice
services, shall pronmulgate a formto be provided to all such prospective
enpl oyees of school districts, charter schools, boards of cooperative
educati onal services, contracted service providers of student support
services and nonpublic and private el enentary and secondary school s that
elect to fingerprint and seek cl earance for prospective enpl oyees that
shal | :

8§ 4. Paragraph (d) of subdivision 30 of section 305 of the education
law, as anended by chapter 630 of the |aws of 2006, is anended to read
as foll ows:

(d) The conm ssioner shall develop fornms to be provided to all schoo
districts, charter schools, boards of cooperative educational services,
contracted service providers of student support services and to al
nonpublic and private elementary and secondary schools that elect to
fingerprint their prospective enployees, to be conpleted and signed by
prospective enployees when conditional appointnent or energency condi-
tional appointnent is offered.
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8 5. Subdivision 31 of section 305 of the education |law, as added by
chapter 380 of the laws of 2001, is amended to read as foll ows:

31. The conmissioner shall direct that each school district, charter
school, [and] private elenmentary and secondary school, and contracted
service provider of student support services appoint a designated educa-
tional official for the purposes set forth in section 380.90 of the
crimnal procedure law, subdivision seventeen of section 301.2 and
subdi vision three of section 380.1 of the famly court act. In addition,
the comm ssioner shall pronulgate rules and regul ations, in consultation
with the office of court administration, to facilitate electronic access
by the courts to the names and addresses of such designhated educationa
of ficials.

8 6. Subdivision 1 of section 3035 of the education |aw, as anended by
chapter 630 of the laws of 2006, is amended to read as foll ows:

1. The conmi ssioner shall submt to the division of crinmnal justice
services two sets of fingerprints of prospective enpl oyees as defined in
subdivision three of section eleven hundred twenty-five of this chapter
received froma school district, charter school or board of cooperative
educational services, contracted service providers of student support
services and of prospective enployees received from nonpublic and
private elenmentary and secondary schools pursuant to title two of this
chapter, and the division of crimnal justice services processing fee
i mposed pursuant to subdivision eight-a of section eight hundred thir-
ty-seven of the executive |law and any fee inposed by the federal bureau
of investigation. The division of crimnal justice services and the
federal bureau of investigation shall forward such crimnal history
record to the commissioner in a tinmely manner. For the purposes of this
section, the term"crimnal history record" shall nean a record of al
convictions of crimes and any pending crimnal charges naintained on an
i ndi vidual by the division of crinmnal justice services and the federa
bureau of investigation. Al such crimnal history records sent to the
comm ssi oner pursuant to this subdivision shall be confidential pursuant
to the applicable federal and state laws, rules and regulations, and
shall not be published or in any way di sclosed to persons other than the
comm ssi oner, unless otherw se authorized by | aw.

8 7. Subdivision 3 of section 3035 of the education |aw, as anended by
section 7 of chapter 630 of the |laws of 2006, is anended to read as
fol | ows:

3. (a) Cearance. (i) After receipt of a crimnal history record from
the division of <crimnal justice services and the federal bureau of
i nvestigation the comm ssioner shall pronptly notify the appropriate
school district, charter school, board of cooperative educational
services, contracted service providers of student support services or
nonpublic or private elenentary or secondary school whether the prospec-
tive enployee to which such report relates is cleared for enpl oynent
based upon his or her crimnal history. Al determinations to grant or
deny clearance for enploynent pursuant to this paragraph shall be
perfornmed in accordance with subdivision sixteen of section two hundred
ninety-six of the executive law and article twenty-three-A of the
correction law. Wien the commissioner denies a prospective enployee
clearance for enploynent, such prospective enployee shall be afforded
notice and the right to be heard and offer proof in opposition to such
determ nation in accordance with the regul ati ons of the comm ssioner.

(i1) Notwithstanding any other provisions of lawto the contrary,
information regarding the results of the investigation of current or
prospective enployees of contracted service providers of student support
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services and subsequent changes in status related to such enpl oyees
shall be transnmitted via an internet-based system nade available to
contracted service providers of student support services upon applica-
tion of the contracted service provider of student support services to
the conm ssioner where, by logging into a protected web portal and
entering in the enployee nane and social security nunber, contracted
service providers of student support services would be able to access
fingerprint results, whether the enployee first conpleted a form
provided to them by the contracted service provider of student support
services, or received a formpreviously froma school district, charter
school or board of cooperative educational services. Nothing in this
section shall require an enpl oyee who has already submitted their fing-
erprints to the comm ssioner to have to subnit themagain, so long as
they were not destroyed.

(b) Conditional clearance. Wen the comm ssioner receives a request
for a determnation on the conditional clearance of a prospective
enpl oyee, the conmi ssioner, after receipt of a crimnal history record
fromthe division of crimnal justice services, shall pronptly notify
the prospective enployee and the appropriate school district, charter
school , board of cooperative educational services, contracted service
providers of student support services or nonpublic or private el enentary
or secondary school that the prospective enpl oyee to which such report
relates is conditionally cleared for enpl oynment based upon his or her
crimnal history or that nmore tinme is needed to nmake the determ nation.
If the conmm ssioner determnes that nore tinme is needed, the notifica-
tion shall include a good faith estimte of the anount of additiona
ti me needed. Such notification shall be made wthin fifteen business
days after the comm ssioner receives the prospective enpl oyee's finger-
prints. Al determinations to grant or deny conditional clearance for
enpl oyment pursuant to this paragraph shall be perforned in accordance
wi th subdi vi sion sixteen of section two hundred ninety-six of the execu-
tive law and article twenty-three-A of the correction | aw.

8 8. Subdivision 3 of section 3035 of the education |aw, as amended by
section 8 of chapter 630 of the laws of 2006, is anended to read as
fol | ows:

3. After receipt of a crimnal history record fromthe division of
crimnal justice services and the federal bureau of investigation the
conm ssioner shall pronmptly notify the appropriate school district,
charter school, board of cooperative educational services, contracted
service providers of student support services or nonpublic or private
el enmentary or secondary school whether the prospective enpl oyee to which
such report relates is cleared for enploynent based upon his or her
crimnal history. Al determinations to grant or deny clearance for
enpl oynent pursuant to this subdivision shall be perforned in accordance
wi th subdi vi sion sixteen of section two hundred ninety-six of the execu-
tive law and article twenty-three-A of the correction |[|aw Wen the
conmm ssioner denies a prospective enployee clearance for enpl oynent,
such prospective enpl oyee shall be afforded notice and the right to be
heard and offer proof in opposition to such determ nation in accordance
with the regul ations of the comm ssioner.

8 9. Section 1125 of the education lawis amended by adding a new
subdivision 11 to read as foll ows:

11. "Contracted service provider of student support services" shal
nmean _any individual or entity that contracts with, but not linmted to, a
school district, a charter school, a board of cooperative educationa
services, or a nonpublic school for the provision of substitute teach-
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ers, substitute teacher assistants, substitute nurses, educationa
professional, tutors, substitute school administrative support, and
other tenporary student service personnel.

8 10. Subdivision 3 of section 424-a of the social services law, as
anended by section 14-a of part H of chapter 56 of the |aws of 2019, is
amended to read as foll ows:

3. For purposes of this section, the term"provider" or "provider
agency" shall nmean: an authorized agency; the office of <children and
famly services; juvenile detention facilities subject to the certif-
ication of the office of children and famly services; prograns estab-
lished pursuant to article nineteen-H of the executive | aw, non-residen-
tial or residential prograns or facilities |icensed or operated by the
office of nental health or the office for people wth devel opnental
disabilities except famly care hones; including head start prograns
which are funded pursuant to title V of the federal econom c opportunity
act of nineteen hundred sixty-four, as amended; early intervention
servi ce established pursuant to section twenty-five hundred forty of the
public health Ilaw, preschool services established pursuant to section
forty-four hundred ten of the education |aw, contracted service provid-
ers of student support services as defined in subdivision eleven of
section eleven hundred twenty-five of the education law,_ special act
school districts as enunmerated in chapter five hundred sixty-six of the
| aws of nineteen hundred sixty-seven, as anended; prograns and facili-
ties licensed by the office of al coholismand substance abuse services;
residential schools which are operated, supervised or approved by the
education departnent; health homes, or any subcontractor of such health
honmes, who contracts with or is approved or otherw se authorized by the
departnent of health to provide health honme services to all those
enrolled pursuant to a diagnosis of a developnental disability as
defined in subdivision twenty-two of section 1.03 of the nental hygiene
| aw and enrol |l ees who are under twenty-one years of age under section
three hundred sixty-five-1 of this chapter, or any entity that provides
home and conmunity based services to enroll ees who are under twenty-one
years of age under a denonstration program pursuant to section el even
hundred fifteen of the federal social security act; publicly-funded
energency shelters for fanmilies with children, provided, however, for
pur poses of this section, when the provider or provider agency is a
publicly-funded energency shelter for famlies with children, then al
references in this section to the "potential for regular and substanti al
contact with individuals who are cared for by the agency" shall nean the
potential for regular and substantial contact wth children who are
served by such shelter; and any other facility or provider agency, as
defined in subdivision four of section four hundred eighty-eight of this
chapter, in regard to the enploynment of staff, or use of providers of
goods and services and staff of such providers, consultants, interns and
vol unt eers.

§ 11. Paragraph (a) of subdivision 2 of section 390-a of the soci al
services |law, as anended by chapter 416 of the |aws of 2000, is anended
to read as follows:

(a) review and eval uate the backgrounds of and information supplied by
any person applying to be a child day care center or school-age child
care program enpl oyee or volunteer or group fam |y day care assistant, a
provider of famly day care or group fanmly day care, or a director of a
child day care center, head start day care center or school-age child
care program Such procedures shall include but not be linted to the
following requirenments: that the applicant set forth his or her enploy-
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ment history, provide personal and enpl oynent references; submit such
information as is required for screening with the statewide centra

register of child abuse and nultreatnent in accordance wth the
provi sions of section four hundred twenty-four-a of this article; sign a
sworn statenment indicating whether, to the best of his or her know edge,
he or she has ever been convicted of a crine in this state or any other
jurisdiction; and provide his or her fingerprints for submssion to the
division of crimnal justice services in accordance with the provisions
of section three hundred ninety-b of this title. Not wi t hst anding the
provisions of this paragraph, where a program has people working on
their prem ses through a contracted service provider of student support
services as defined in subdivision eleven of section eleven hundred
twenty-five of the education |aw, and such contracted services provider
of student support services has properly performed checks on its enploy-
ees as a provider or provider agency under section four hundred twenty-
four-a of this chapter, then such program does not need to run the check
itself on the contracted service provider enployees working on their
site;

§ 12. This act shall take effect imediately; provided however that:
(a) the anmendnents to paragraph (d) of subdivision 30 of section 305 of
the education | aw nade by section four of this act shall not affect the
repeal of such paragraph and shall be deened repealed therewith; and (b)
t he amendnments to subdivision 3 of section 3035 of the education |aw
made by section seven of this act shall be subject to the expiration and
reversion of such subdivision, pursuant to section 12 of chapter 147 of
the laws of 2001, as anmended, when upon such date the provisions of
section eight of this act shall take effect.




