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STATE OF NEW YORK

4016

2019- 2020 Regul ar Sessi ons

| N SENATE

February 25, 2019

Introduced by Sen. JACOBS -- read twice and ordered printed, and when
printed to be conmitted to the Committee on Budget and Revenue

AN ACT to anend the tax law, in relation to advance paynment of the
earned income credit

The People of the State of New York, represented in Senate and Assem
bly., do enact as follows:

Section 1. The tax law is anended by adding a new section 679 to read
as foll ows:

8 679. Advance paynent of earned incone credit. (a) General rule.
Except as otherwi se provided in this chapter, every enployer making
paynent of wages to an enployee with respect to whom an earned incone
eligibility certificate is in effect shall, at the tine of paying such
wages, nake an additional paynent to such enployee equal to such enploy-
ee's earned incone advance anount.

(b) Earned inconme eligibility certificate. For purposes of this arti-
cle, an earned incone eligibility certificate is a statenent furnished
by an enployee to the enployer which:

(1) certifies that the enployee will be eligible to receive an earned
incone credit or an enhanced earned incone credit provided by subsection
(d) or (d-1) of section six hundred six of this article for the taxable
year,

(2) certifies that the enployee has one or nore qualifying children
for such taxable year,

(3) certifies that the enployee does not have an earned incone eligi-
bility certificate in effect for the calendar year with respect to the
paynent of wages by another enployer, and

(4) states whether or not the enployee's spouse has an earned incone
eligibility certificate in effect.

For purposes of this section, a certificate shall be treated as being
in effect with respect to a spouse if such a certificate wll be in

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onitted.
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effect on the first status determnation date following the date on
whi ch the enpl oyee furnishes the statenent in gquestion.

(c) Earned incone advance anount. (1) In general, for purposes of this
section, the term"earned incone advance anpbunt"” neans., with respect to
any pavroll period, the anpunt deterni ned:

(A) on the basis of the enployee's wages fromthe enployer for such
period, and

B) in accordance with tables prescribed by the comni ssioner.

In the case of an enployee who is a nenber of the Arned Forces of the
United States, the earned incone advance anount shall be determined by
taking into account such enployee's earned incone as deternined for
pur poses of subsection (d) of section six hundred six of this article.

(2) Advance ampunt tables. The tables referred to in subparagraph (B)
of paragraph one of this subsection

(A) shall be simlar in formto the tables prescribed under section
3402 of the Internal Revenue Code and, to the maxinmum extent feasible,
shall be coordinated with such tables, and

(B) if the enployee is not married, or if no earned incone eligibility
certificate is in effect wth respect to the spouse of the enployee,
shall treat the credit provided by subsection (d) or (d-1) of section
six hundred six of this article as if it were a credit:

(i) of not nore than sixty percent of the credit percentage in effect
under section 32(b)(1) of the Internal Revenue Code for an eligible
individual with one qualifying child and wth earned incone not in
excess of the earned incone anpbunt in effect under section 32(b)(2) of
the Internal Revenue Code for such an eligible individual, which

(ii) phases out at sixty percent of the phaseout percentage in effect
under section 32(b)(1) of the Internal Revenue Code for such an eligible
i ndi vi dual between the phaseout ampunt in effect under section 32(b)(2)
of the Internal Revenue Code for such an eligible individual and the
anpunt of earned incone at which the credit under section 32(a) of the
Internal Revenue Code phases out for such an eligible individual, or

(Q if an earned incone eligibility certificate is in effect with
respect to the spouse of the enployee, shall treat the credit as if it
were a credit deternmined under subparagraph (B) of this paragraph by
substituting one-half of the ambunts of earned incone described in such
subpar agraph for such anmounts.

(d) Paynents to be treated as paynents of withholding. (1) In gener-
al, for purposes of this article, paynents made by an enployer under
subsection (a) of this section to his or her enployees for any payrol
peri od:

(A) shall not be treated as the paynent of conpensation, and

(B) shall be treated as nmade out of anpunts required to be deducted
and withheld for the payroll period under part five of this article, as
if the enployer had paid to the commi ssioner, on the day on which the

wages are paid to the enpl oyees, an anmpunt equal to such paynents.
(2) Advance paynents exceed taxes due. In the case of any enployer, if

for any payroll period the aggregate anmpbunt of earned incone advance
paynents exceeds the sumof the anmpunts referred to in subparagraph (B)
of paragraph one of this subsection, each such advance paynent shall be
reduced by an anobunt which bears the sane ratio to such excess as such
advance paynent bears to the aggregate ampunt of all such advance
paynents.
(3) Enployer may nmeke full advance paynents. The comm ssioner shal

prescribe reqgulations under which an enployer may elect (in lieu of any

application of paragraph two of this subsection):
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(A) to pay in full all earned incone advance anounts, and

(B) to have additional anpunts paid by reason of this paragraph treat-
ed as the advance paynent of taxes inposed by this title.

(4) Failure to mmke advance paynents. For purposes of this article
(including penalties), failure to make any advance paynent under this
section at the tinme provided therefor shall be treated as the failure at
such tinme to deduct and withhold under this article an anpunt equal to
the amount of such advance paynent.

(e) Furnishing and taking effect of certificates. For purposes of this
secti on:

(1) When certificate takes effect.

(A) First certificate furnished. An earned incone eligibility certif-
icate furnished the enployer in cases in which no previous such certif-
icate had been in effect for the calendar year shall take effect as of
the beqginning of the first payroll period ending, or the first paynent
of wages nmade without regard to a payroll period, on or after the date
on which such certificate is so furnished (or if later, the first day of
the calendar year for which furnished).

(B) lLater certificate. An earned incone eligibility certificate
furni shed the enployer in cases in which a previous such certificate had
been in effect for the calendar year shall take effect with respect to
the first paynent of wages nade on or after the first status determ -
nation date which occurs at least thirty days after the date on which
such certificate is so furnished, except that at the election of the
enployer such certificate nay be nade effective with respect to any
paynment of wages nade on or after the date on which such certificate is
so furnished. For purposes of this section, the term"status determn -
nation date" nmeans January first, May first, July first, and Cctober
first of each year.

(2) Period during which certificate remains in effect. An earned
incone eligibility certificate which takes effect under this section for
any cal endar year shall continue in effect with respect to the enployee
during such calendar year until revoked by the enployee or until another
such certificate takes effect under this section.

(3) Change of status.

(A) Requirenment to revoke or furnish new certificate. I1f, after an
enpl oyee has furnished an earned incone eligibility certificate under
this section, there has been a change of circunstances which has the
effect of:

(i) making the enployee ineligible for the credit provided by
subsection (d) or (d-1) of section six hundred six of this article for
the taxable year., or

(ii) causing an earned incone eligibility certificate to be in effect
with respect to the spouse of the enployee, the enployee shall, within
ten days after such change in circunstances, furnish the enployer with a
revocation of such certificate or with a new certificate (as the case
may be). Such a revocation (or such a new certificate) shall take effect
under the rules rovi ded by subparagraph (B) of paragraph one of this
subsection for a later certificate and shall be nade in such formas the
commi ssioner_shall by regul ations prescribe.

(B) Certificate no longer in effect. If, after an enployee has
furnished an earned incone eligibility certificate under this section
which certifies that such a certificate is in effect with respect to the
spouse of the enployee, such a certificate is no longer in effect wth
respect to such spouse, then the enployee may furnish the enployer with
a new earned incone eligibility certificate.
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(4) Form and contents of certificate. FEarned incone eligibility
certificates shall be in such formand contain such other infornation as
the conm ssioner may by regul ations prescribe.

(5) Taxable year defined. The term "taxable yvear" neans the |last taxa-
ble vear of the enployee beginning in the calendar year in which the

wages are paid.
(f) Notification. The conm ssioner shall take such steps as may be

appropriate to ensure that taxpayers who have one or nore qualifying
children and who receive a refund of the credit under subsection (d) or
(d-1) of section six hundred six of this article are aware of the avail -
ability of earned incone advance ampunts under this section.

(g) Coordination with advance paynents of earned incone credit.

(1) Recapture of excess advance paynents. |f any paynent is made to
the individual by an enployer under this section during any calendar
year, then the tax inposed by this chapter for the individual's |ast
taxabl e year beginning in such cal endar year shall be increased by the
aggr egate amount of such paynents.

(2) Safe harbor against recapture of excess advance paynents. If an
indi vidual establishes that they are requesting and receiving paynments
under this section in good-faith by establishing that they properly
clained paynents under this section in the prior year and that they have
not experienced a substantial change in circunstances such that they
have a reasonable expectation of eligibility in the current year, then
paragraph one of this subsection shall not apply.

(3) Reconciliation of paynents advanced and credit all owed. Any
increase in tax under this subsection shall not be treated as tax
i nposed by this chapter for purposes of determining the anpunt of any
credit (other than the credit allowed by subsection (d) or (d-1) of
section six hundred six of this article) allowable under this article.

§ 2. This act shall take effect imediately and shall apply to taxable
years begi nning January 1, 2020.




