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STATE OF NEW YORK

2988

2019- 2020 Regul ar Sessi ons

| N SENATE

January 31, 2019

Introduced by Sens. FUNKE, AKSHAR, HELM NG -- read tw ce and ordered
printed, and when printed to be comritted to the Conmittee on Investi-
gations and CGovernnent QOperations

AN ACT to anmend the tax law, in relation to thresholds for establishing
presence, residency or doing business in the state for out-of-state
compani es including affiliates of in-state conpanies that tenporarily
provide resources and personnel in the state during a state of ener-
gency declared by the governor or the President of the United States

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. The tax law is anended by adding a new article 42 to read

as foll ows:
ARTI CLE 42
FACI LI TATI NG BUSI NESS RAPI D RESPONSE TO STATE DECILARED DI SASTER

Section 3100. Short title.

3101. Definitions.

3102. Business and enpl oyee status during disaster period.

3103. Transaction taxes and fees.

3104. Business or enployee activity after disaster period.

3105. Notification of out-of-state business during disaster

period.

3106. Notification of intent to remain in state.

3107. Tax exenpt overtine earnings.

3108. Severability.

8 3100. Short title. This article shall be known and may be cited as
the "facilitating business rapid response to state declared disasters
act of 2019".

8 3101. Definitions. For purposes of this article, the following terns
shall have the follow ng neanings:

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onitted.
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1. "Registered business in the state" (or "regi stered business") neans
a business entity that is currently registered to do business in the
state prior to the declared state disaster or energency.

2. "Qut-of-state business" neans a business entity that has no pres-
ence in the state and conducts no business in the state whose services
are requested by a registered business or by a state or |ocal governnent
for purposes of performing disaster or energency related work in the
state. Qut-of-state business shall also include a business entity that
is affiliated with the registered business in the state solely through
conmon ownership. The out-of-state business has no registrations or tax
filings or nexus in the state prior to the declared state di saster or
ener gency.

3. "Qut-of-state enployee" neans an enpl oyee who does not work in the
state, except for disaster or energency related work, during the disas-
ter period.

4. "Critical infrastructure" neans property and equipnent owned or
used by conmmunications networks, electric generation, transnission and
distribution systens, gas distribution systens, water pipelines, and
related support facilities that service nultiple custoners or citizens
including, but not limted to, real and personal property such as build-
ings, offices, lines, poles, pipes, structures and equi pnent.

5. "Declared state disaster or enmergency" neans a disaster or energen-
cy event (a) for which the governor has declared a state of energency.
(b) for which a Presidential declaration of a federal nmjor disaster or
energency has been issued, or (c) other disaster or energency event
within the state for which a good faith response effort is required, and
for which the director of the state office of energency nanagenent is
given notification fromthe regi stered business and such director desig-
nates such event as a disaster or energency thereby invoking the
provisions of this article.

6. "Disaster period" neans a period that begins within ten days of the
first day of the governor's declaration or the President's declaration
(whi chever occurs first) and that extends for a period of sixty cal endar
days after the end of the declared disaster or energency period, or for
any longer period authorized by the conmni ssioner.

7. "Disaster or energency related work" neans repairing, renovating.
installing, building, rendering services or other business activities
that relate to critical infrastructure that has been danmaged, inpaired
or destroyed by the declared state disaster or energency.

3102. Business and enpl oyee status durin di saster eriod. 1. An
out-of-state business that conducts operations wthin the state for
pur poses of performng work or services related to a declared state
di saster or energency during the disaster period shall not be considered
to have established a |l evel of presence that would require that business
to reqgister, file and/or remt state or |ocal taxes or that would
require that business or its out-of-state enployees to be subject to any
state licensing or registration requirenents. This includes any and al
state or local business licensing or registration requirenents or state
and local taxes or fees including, but not limted to, unenploynent
insurance, sales and use tax or ad valoremtax on equi pnent brought into
the state tenporarily for use during the disaster period and then subse-
quently renoved fromthe state. For purposes of any state or local tax
on _or neasured by, in whole or in part, net or gross incone, including
base and overtinme pay, or receipts, all activity of the out-of-state
business that is conducted in this state pursuant to this article shal
not be treated as occurring in this state with respect to any filing
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requirenents for such tax including the filing required for a unitary or
conbined group of which the out-of-state business nay be a part. Al so,
for the purposes of apportioning incone, revenue, or receipts the
performance by an out-of-state business of any disaster or energency
related work shall not be sourced to or shall not otherwi se inpact or
increase the ampunt of incone, revenue, or receipts apportioned to this
st at e.

2. Any out-of-state enployee as defined in subdivision three of
section thirty-one hundred one of this article shall not be considered
to have established residency or a presence in the state that would
require that person or that person's enployer to file and pay incone
taxes or to be subjected to tax withholdings or to file and pay any
other state or local tax or fee during the disaster period. This
includes any related state or local enployer withholding and renittance
obligations for any out-of-state enployee's base and overtine pay.

3103. Transaction taxes and fees. Qut-of-state businesses and out -
of -state enpl oyees shall be required to pay transaction taxes and fees
including but not linmted to fuel taxes or sales/use taxes on materials
or services subject to sales/use tax, hotel taxes, car rental taxes or
fees that the out-of-state affiliated business or out-of-state enpl oyee
purchases for use or consunption in the state during the disaster peri-
od, unless such taxes are otherw se exenpted during a disaster period.

8 3104. Business or enployee activity after disaster period. Any out-
of -state business or out-of-state enployee that remains in the state
after the disaster period wll becone subject to the state's nornal
standards for establishing presence, residency or doing business in the
state and will therefore becone responsible for any business or enpl oyee
tax requirenents that ensue

8 3105. Notification of out-of-state business during disaster period.
1. The out-of-state business that enters the state shall, upon request,
provide the departnent a statenment that it is in the state for purposes
of responding to the disaster or energency, which statenent shal
include the business' nane, state of donmicile, principal business
address, federal tax identification nunber, date of entry, and contact
information.

2. Aregistered business in the state shall, upon request, provide the
information required in subdivision one of this section for any affil-
iate that enters the state that is an out-of-state business. The notifi -
cation shall also include contact infornation for the registered busi-
ness in the state.

8 3106. Notification of intent to remainin state. An out-of-state
business or an out-of-state enployee that rennins in the state after the
di saster period shall conplete state and local registration, licensing
and filing requirenents that ensue as a result of establishing the
requi site business presence or residency in the state applicable under
the existing rules.

8§ 3107. Tax exenpt overtine earnings. Any incone of a New York resi-
dent individual which is attributable to overtine hours during a
declared state disaster or energency and which is disaster or energency
related work, as such terns are defined in this article, shall be exenpt
fromtaxation under article twenty-two of this chapter.

8 3108. Severability. If any clause, sentence, paragraph, section or
part of this article shall be adjudged by any court of conpetent juris-
diction to be invalid, the judgnent shall not affect, inpair, or invali-
date the remni nder thereof, but shall be confined in its operation to
the clause, sentence, paragraph, section or part thereof directly
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involved in the controversy in which the judgnent shall have been
r ender ed.

8 2. This act shall take effect inmmediately. Provided, however, the
comm ssi oner of the department of taxation and finance is authorized to
promul gate any rules or regulations, and develop and issue forns or
online processes necessary for the tinely inplenmentation of this act.




