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STATE OF NEW YORK

2536

2019- 2020 Regul ar Sessi ons

| N SENATE

January 28, 2019

Introduced by Sen. COWRIE -- read twice and ordered printed, and when
printed to be conmitted to the Committee on Environnental Conservation

AN ACT to anend the environnental conservation law, in relation to the
recovery of costs for the response costs and danmmges to natura
resources as a result of the illegal disposal of waste

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. The environmental conservation law is anmended by adding a
new section 27-0111 to read as foll ows:

§ 27-0111. lllegal disposal cost recovery.

A person who is responsible for the illegal disposal of waste as
defined in section 27-1301 of this article, or causes a release or a
substantial threat of release of a contam nant which presents a substan-
tial danger to the public health or safety or the environnent, shall be
liable for the response costs and for danmages to natural resources. The
departnent, a state agency, or a nmunicipality which undertakes to abate
a public nuisance under this title or take a response action nmay recover
such response costs and natural resource damages in an action in equity
brought before a court of conpetent jurisdiction.

8 2. Subdivision 5 of section 27-1313 of the environnental conserva-
tion | aw, as anended by chapter 857 of the | aws of 1982, paragraph g as
anended by chapter 164 of the laws of 1990, is anended to read as
foll ows:

5. a. \Wenever a person ordered to elimnate a threat to the environ-
ment pursuant to paragraph a of subdivision three of this section has
failed to do so within the time |imts specified in the order, the
departnent may develop and inplenent an inactive hazardous waste
di sposal site renedial programfor such site. The reasonabl e expenses of
devel opi ng and i npl enenting such renedial program by the departnent
shall be paid by the person to whomthe order was issued and the state
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may seek to recover such reasonabl e expenses in any court of appropriate
jurisdiction.

b. Any expenditures nade by the departnment pursuant to this title
shall constitute, in each instance, a debt of the person who is respon-
sible for the disposal of hazardous waste to the state. The debt shal
constitute a lien on all property owned by the person who is responsible
for the disposal of hazardous waste when a notice of lien, incorporating
a description of the property of the person who is responsible for the
disposal of hazardous waste subject to the cleanup and renoval and an
identification of the anbunt of cleanup, renpbval and related costs
expended by the state, is duly filed in the clerk's office of the county
where the property is situated. The clerk shall pronptly enter upon the
civil judgnent or order docket the nane and address of the person who is
responsible for the disposal of hazardous waste and the anount of the
lien as set forth in the notice of lien. Upon entry by the clerk, the
lien, to the anmount committed by the departnment for cleanup and renoval
shall attach to the revenues and all real and personal property of the
person who is responsible for the disposal of hazardous waste, whether
or not the person who is responsible for the disposal of hazardous waste
is insolvent. The notice of lien filed pursuant to this subdivision
which affects any property of a person who is responsible for the
di sposal of hazardous waste shall not affect any valid lien, right, or
interest in the property filed in accordance with established procedure
prior to the filing of a notice of lien pursuant to this subdivision.

c. In the event that the conm ssioner has found that hazardous wastes
at a site constitute a significant threat to the environnent, but after
a reasonable attenpt to determine who may be responsible is either
unable to determine who nmay be responsible, or is unable to |ocate a
person who nay be responsible, the departnent nay devel op and i nplenent
an inactive hazardous waste disposal site renedial programfor such
site. The commi ssioner shall nake every effort, in accordance wth the
requirenments for notice, hearing and review provided for in this title,
to secure appropriate relief fromany person subsequently identified or
| ocated who is responsible for the disposal of hazardous waste at such
site, including, but not Iinted to, development and inplenentation of
an inactive hazardous waste disposal site renedial program paynent of
the cost of such a program recovery of any reasonabl e expenses incurred
by the state, noney damages and penalties.

[e~] d. Whenever the conmi ssioner has nade findings pursuant to para-
graph b of subdivision three of this section or the comm ssioner of
heal t h has nade a declaration and finding pursuant to paragraph (b) of
subdi vi sion three of section one thousand three hundred ei ghty-nine-b of
the public health law, the departnent nay devel op and i npl enent an inac-
tive hazardous waste disposal site renedial programto contain, allevi-
ate or end the threat to life or health or to the environnent. The costs
incurred by the departnment in devel oping and inplenmenting such a program
shall be in an anmpbunt commensurate with the actions the departnent deens
necessary to elimnate such danger. In determ ning the scope, nature and
content of such program the departnent shall consider anong others, the
followi ng factors:

(i) the technological feasibility of all actions;

(ii) the nature of the danger to human health and the environnent
whi ch the actions are designed to address; and

(iii) the extent to which the actions would reduce such danger to
human health or the environnent or would otherw se benefit human health
or the environment.
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[¢-] e. Notwithstanding the provisions of [subdiHsienr—e] paragraph d
of this [seetion] subdivision, the departnment shall be authorized to
devel op and inpl enent an inactive hazardous waste di sposal site renedial
program at the site pursuant to this subdivision if, in the discretion
of the departnent, it is cost-effective for the departnent to devel op
and i nmpl enment such a renedial program The goal of any such renedial
program shall be a conplete cleanup of the site through the elimnation
of the significant threat to the environnent posed by the disposal of
hazardous wastes at the site and of the imm nent danger of irreversible
or irreparable damage to the environnent caused by such disposal. The
factors to be considered by the departnment in deternmining whether it is
cost-effective to develop and inplenent an inactive hazardous waste
disposal site renmedial programat a site pursuant to this subdivision
shal | include, among ot hers:

(i) the ability of the departnent to determine, through the exercise
of its scientific judgnent, whether the elimnation of the inmm nent
danger of irreversible or irreparable damage to the environnent can be
achi eved through limted actions;

(ii) the ability of the departnent to identify the owner of the site
and/ or any person responsible for the disposal of hazardous wastes at
such site with sufficient financial resources to devel op and inpl enent
an inactive hazardous waste disposal site renedial programat such site;

(iii) the nature of the danger to human health and the environnent
whi ch the actions are designed to address; and

(iv) the extent to which the actions would reduce such danger to human
health or the environment or would otherwi se benefit human health or the
envi ronment .

[e-] f. Wenever the comm ssioner of health nmakes a decl aration and
finding pursuant to paragraph [B] (b) of subdivision three of section
one thousand three hundred eighty-nine-b of the public health |aw, the
departnent may inplenent an inactive hazardous waste site renedial
programin the sane manner as specified in paragraphs [e—=ard] d and e of
thi s subdi vi sion

[£<] g. The conmi ssioner shall make every effort, in accordance with
the requirenments for notice, hearing and review provided for in this
title to secure appropriate relief fromthe owner or operator of such
site and/or any person responsible for the disposal of hazardous wastes
at such site, including, but not limted to, devel opnent and i npl ement a-
tion of an inactive hazardous waste disposal site renedial program
paynent of the cost of such program recovery of any reasonabl e expenses
incurred by the state, nobney danmages and penal ti es.

[¢=] h. When a nunicipality develops and inplenments pursuant to an
agreement with the department an inactive hazardous waste di sposal site
renedi al program as approved by the departnment for a site which is owned
or has been operated by such nunicipality or when the departnent, pursu-
ant to an agreenent with a nunicipality, develops and inplenents such a

remedi al program the commissioner shall, in the nane of the state,
agree in such agreenent to provide from the hazardous waste renedial
fund, within the limtations of appropriations therefor, seventy-five

percent of the eligible design and construction costs of such renedial
program for which such nunicipality is liable solely because of its
owner ship and/or operation of such site and which are not recovered from
or reinbursed or paid by a responsible party or the federal governnent.

8§ 3. Subdivision 1 of section 71-2705 of the environnental conserva-
tion law, as anmended by section 30 of part C of chapter 62 of the | aws
of 2003, is anended to read as foll ows:
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1. CGvil and admnistrative sanctions. Any person who violates any of
the provisions of, or who fails to performany duty inposed by titles 9,
11 and 13 of article 27 or any rule or regul ation promul gated pursuant
thereto, or any termor condition of any certificate or pernmt issued
pursuant thereto, or any final determi nation or order of the conm ssion-
er mmde pursuant to this title shall be liable in the case of a first
violation, for a civil penalty not to exceed thirty-seven thousand five
hundred dollars and an additional penalty of not nore than thirty-seven
thousand five hundred dollars for each day during which such violation
continues or treble danmages in cases where the departnent has issued an
order pursuant to title 9, 11, or 13 of article 27 to a person liable
pursuant to this section and such person has unreasonably or in bad
faith failed or refused to conply with such order, to be assessed by the
conmm ssioner after an opportunity to be heard pursuant to the provisions
of section 71-1709 of this article, or by the court in any action or
proceedi ng pursuant to section 71-2727 of this title, and, in addition
thereto, such person may by simlar process be enjoined from continuing
such violation and any pernit or certificate issued to such person nay
be revoked or suspended or a pending renewal application denied. In the
case of a second and any further violation, the liability shall be for a
civil penalty not to exceed seventy-five thousand dollars for each such
violation and an additional penalty not to exceed seventy-five thousand
dollars for each day during which such violation continues or five tines
the damages in cases where the departnent has issued an order pursuant
to title 9, 11, or 13 of article 27 to a person liable pursuant to this
section and such person has unreasonably or in bad faith failed or
refused to conply with such order

8 4. This act shall take effect immediately.




