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STATE OF NEW YORK

2278

2019- 2020 Regul ar Sessi ons

| N SENATE

January 23, 2019

Introduced by Sen. HOYLMAN -- read twi ce and ordered printed, and when
printed to be conmitted to the Committee on Codes

AN ACT to anmend the crimnal procedure law, in relation to orders of
adjournment in contenplation of dismssal and sealing of defendant
records

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Subdivision 1 of section 160.58 of the crininal procedure
| aw, as added by section 3 of part AAA of chapter 56 of the laws of
2009, is anended to read as foll ows:

1. A defendant convicted of any offense defined in article two hundred
twenty or two hundred twenty-one of the penal |aw or a specified offense
defined in subdivision five of section 410.91 of this chapter who has
successfully conpleted a judicial diversion program under article two
hundred sixteen of this chapter, or one of the prograns heretofore known
as drug treatnent alternative to prison or another judicially sanctioned
drug treatment program of simlar duration, requirenments and | evel of
supervision, and has conpleted the sentence inposed for the offense or
of fenses, [#is—eligible—to] shall have such offense or offenses seal ed
pursuant to this section.

§ 2. Subdivision 2 of section 160.58 of the crimnal procedure |aw, as
added by section 3 of part AAA of chapter 56 of the laws of 2009, is
amended to read as foll ows:

2. The «court that sentenced the defendant to a judicially sanctioned
drug treatnent program [ i —aa- :
moti+on+-] shall order that all official records and papers relating to
the arrest, prosecution and conviction which resulted in the defendant's
participation in the judicially sanctioned drug treatnment program be
conditionally sealed. In such case, the court may al so conditionally
seal the arrest, prosecution and conviction records for no nore than
[three] five of the defendant's prior [elgible] nisdeneanors, [which

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
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anL—s—aF#esLs——p#eseeH++ens—and—een¥+e%+ens—mhen] DrOVIded that a nlsde—
neanor for which registration as a sex offender is required shall not be
sealed pursuant to this section. The court nmay seal such records when:

(a) the sentencing court has requested and received fromthe division
of crimnal justice services or the Federal Bureau of Investigation a
fingerprint based crimnal history record of the defendant, including
any seal ed or suppressed information. The division of crimnal justice
services shall also include a crinminal history report, if any, fromthe
Federal Bureau of Investigation regarding any crininal history informa-
tion that occurred in other jurisdictions. The division is hereby
aut hori zed to receive such information fromthe Federal Bureau of |nves-
tigation for this purpose. The parties shall be permitted to examn ne
t hese records;

(b) the defendant or court has identified the m sdeneanor conviction
or convictions for which relief may be granted;

(c) the court has received docunmentation that the sentences inposed on
t he [eHgible] m sdenmeanor convictions have been conpleted, or if no
such docunentation is reasonably available, a sworn affidavit that the
sentences i nposed on the prior m sdeneanors have been conpl eted; and

(d) the court has notified the district attorney of each jurisdiction
in which the defendant has been convicted of an offense with respect to
whi ch sealing is sought, and the court or courts of record for such
offenses, that the <court 1is considering sealing the records of the
def endant's [ el—gible] mi sdenmeanor convictions. Both the district attor-
ney and the court shall be given a reasonable opportunity, which shal
not be less than thirty days, in which to conment and submit materials
to aid the court in making such a determ nation

8§ 3. Subdivision 3 of section 160.58 of the crimnal procedure |aw, as
added by section 3 of part AAA of chapter 56 of the laws of 2009, is
amended to read as follows:

3. At the request of the defendant or the district attorney of a coun-
ty in which the defendant comritted a crinme that is the subject of the
sealing application, the court [s&¢] shall conduct a hearing to consider
and revi ew any rel evant evidence offered by either party that would aid
the court in its decision whether to seal the records of the defendant's
arrests, prosecutions and convictions. In naking such [a] determ nation,
the court shall consider any relevant factors, including but not limted
to the following factors: (i) the circunstances [ard—serousness]| of the
of fense or offenses that resulted in the conviction or convictions; (ii)
[ the——character—of—the—defendant—rctudirg—his—or—her] the defendant's
conpletlon of the judicially sanctioned treatnent program as described
in subdivision one of this section; (iii) the defendant's crim nal
conviction history taking into account the tine that has elapsed since
the occurrence of any conviction and the age of the defendant at the
time of such conviction; and (iv) the inpact of sealing the defendant's
records wupon his or her rehabilitation and his or her successful and
productive reentry and reintegration into society, and on public safety.

8 4. Subdivision 2 of section 170.55 of the criminal procedure |aw, as
anended by chapter 222 of the laws of 1994, is anended to read as
fol | ows:

2. An adjournnent in contenplation of dismssal is an adjournment of
the action wi thout date ordered [w-ih—-a—viewitoultimate] Iintended for
the dismssal of the accusatory instrument in furtherance of justice.
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Upon issuing such an order, the court mnust rel ease the defendant on his

own recogni zance. [ Upeh—appiecation—ofthepeople—made—at—any—tine—not

At any time prior to disnmissal the court may nodify the conditions or
extend or reduce the term of adjournnent, except that the total period
of adjournnent shall not exceed ninety days, or in the case of a famly
offense as defined in section 530.11 of this chapter, the period of
adjournnent shall not be nore than one year. Upon violation of any
condition fixed by the court, the court nmay revoke its order and restore
the case to the calendar and the prosecution may proceed. If the case is
not so restored to the calendar during the period fixed by the court,
the accusatory instrunent is, at the expiration of such period, deened
to have been di sm ssed.

8§ 5. Section 170.56 of the crimnal procedure |law, as added by chapter
1042 of the laws of 1971, subdivision 1 as anended by chapter 360 of the
| aws of 1977 and subdivision 3 as anmended by chapter 905 of the laws of
1977, is anended to read as foll ows:

8§ 170.56 Adjournnent in contenplation of dismssal in cases involving
mar i huana.

1. Upon or after arraignnent in a local crinminal court upon an infor-
mation, a prosecutor's information or a misdenmeanor conpl ai nt, where the
sol e remai ning count or counts charge a violation or violations of
section 221.05, 221.10, 221.15, 221.35 or 221.40 of the penal |aw and
before the entry of a plea of guilty thereto or comencenent of a tria
thereof, the court, upon notion of a defendant, nmay order that al
proceedi ngs be suspended and the action adjourned in contenplation of
dism ssal, or upon a finding that adjournnment would not be necessary [o+
appropate] and the setting forth in the record of the reasons for such
findings, may disnmiss in furtherance of justice the accusatory instru-




OCOO~NOUIRWNPEF

adjournment in contenplation of dismssal is an adjournnent of the
action without date ordered intended for the disnmi ssal of the accusatory
instrunment in furtherance of justice. Upon issuing such an order, the
court rmust release the defendant on his own recognizance. At any tine
prior to dismssal the court may nodify the conditions or extend or
reduce the term of adjournnent, except that the total period of adjourn-
nment shall not exceed ninety days. Upon violation of any condition fixed
by the court, the court nmay revoke its order and restore the case to the
cal endar and the prosecution nay proceed. If the case is not so restored
to the calendar during the period fixed by the court, the accusatory
instrunment is, at the expiration of such period. deenmed to have been
di sm ssed.

3. Upon or after dismssal of such charges against a defendant [ret
previ-eusty——convH-ected—-of—a—c+ihe-] the court shall order that all offi-
cial records and papers, relating to the defendant's arrest and prose-
cution, whether on file with the court, a police agency, or the New York
state division of crimnal justice services, be sealed and, except as
ot herwi se provided in paragraph (d) of subdivision one of section 160.50
of this chapter, not nade avail able to any person or public or private

4. Upon the granting of an order pursuant to subdivision three of this
section, the arrest and prosecution shall be deened a nullity and the
defendant shall be restored, in contenplation of law, to the status he
occupi ed before his arrest and prosecution.

§ 6. This act shall take effect on the sixtieth day after it shall
have becone a | aw



