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STATE OF NEW YORK

1828

2019- 2020 Regul ar Sessi ons

| N SENATE

January 16, 2019

Introduced by Sens. HOYLMAN, SEPULVEDA -- read tw ce and ordered print-
ed, and when printed to be comritted to the Committee on Investi-
gations and CGovernnent QOperations

AN ACT to anend the executive law, in relation to requiring enployers to
annually report to the division of human rights the nunber of settle-
ments with enmpl oyees and other individuals performng services in the
wor kpl ace regarding clains of discrimnation on the basis of sex,
i ncludi ng verbal and physical sexual harassnent; providing for |I|ega
renedies for violations of the reporting requirenent; requiring the
di vision of human rights to provide an annual report to the governor
and the legislature; and to make conforning technical changes

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Sections 300 and 301 of the executive law are renunbered
sections 308 and 309.

8§ 2. The executive law is anended by adding a new section 300 to read
as foll ows:

8 300. Reporting of workplace sexual harassnent clains. 1. Each
enpl oyer subject to the provisions of this article shall annually report
to the division the total nunber of settlenents reached with enpl oyees
and non-enpl oyees regarding the resolution of clains of discrimnation
on the basis of sex, including verbal and physical sexual harassnent.

2. Settlenents required to be reported under this section shal
include any agreenent or arrangenent where anything of value is
conferred to the individual raising the claimin return for such indi-
vidual declining to further pursue the claim and any internal nediation
or other workplace resolution that results in the individual declining
to further pursue the claim

3. dainms of discrimnation on the basis of sex include, but are not
limted to, clains of the foll ow ng:

(a) inappropriate or unwanted touching;

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
[-] is oldlawto be omtted.
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(b) verbal comments about sex or of a sexual nature, which may include
comments to an individual about the individual's body or sexual or
romantic activity or the body or sexual or romantic activity of the
i ndi vi dual nmeking the comments;

(c) referring to another individual by a nane or nicknanme of a roman-
tic. deneaning, or sexual nature;

d) inappropriate gestures of a sexual nature;
e) unwant ed proposals for sexual activit

(f) showi ng another individual photos or other inages that are sexual -
ly explicit or are otherwise of a sexual nature; and

(g) undue attention to or questions about a person's sexual relation-
ships, sexual history, sexual orientation, or gender identity.

4. Reports required to be submtted pursuant to this section shall be
on forms and according to such procedures as the division shall estab-
Lish.

5. (a) It shall be an unlawful discrimnatory practice for any person
engaged in any activity to which this section applies to retaliate or
discrimnate against an individual because the individual has:

(1) inquired about an enployer's conpliance with the provisions of
this section;

(2) conplained about an enployer's lack of conpliance wth the
provisions of this section; or

(3) reported an enployer's lack of conpliance with the provisions of
this section to the division or to another agency, including |aw
enf orcenent agenci es.

(b) In addition to civil rights protections and renedies for retali-
ation available under this article, any enployer who violates the
provisions of paragraph (a) of this subdivision shall be liable to any
affected enpl oyee or non-enpl oyee for:

(1) damages equal to the ampbunt of any wages, salary, enploynent bene-
fits, or other conpensation denied to or |lost by such enployee by reason
of the violation;

(2) the interest on the anbunt described in subparagraph one of this
paragraph calculated at the applicable Internal Revenue Service (IRS)
quarterly interest rates used to conpute back pay;

(3) an additional ampunt as |iquidated danages equal to the sum of the
anount described in subparagraph one and the interest described in

subparagraph two of this paragraph; and
(4) such equitable relief as may be appropriate., including but not

limted to, enploynent, reinstatenent and pronotion.

(c) An action to recover the danages or equitable relief prescribed in
paragraph (b) of this subdivision may be maintained agai nst any enpl oyer
in any federal or state court of conpetent jurisdiction by any one or
nore enpl oyees for and on behalf of:

(1) the affected enpl oyee or enployees; or

(2) the affected enployee or enployees and other enployees simlarly
situated.

(d) The court in such an action shall, in addition to any |udgnment
awarded to the plaintiff, allow reasonable attorneys' fees, reasonable
expert witness fees, and other costs of the action to be paid by the
def endant .

6. (a) Nothing in this section shall be construed to interfere with
the right of an enpl oyee or non-enployee to enter into a confidentiality
or non-disclosure agreenent with his or her enployer with respect to a
claim of discrimnation on the basis of sex, including verbal and phys-
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ical sexual harassnment, the investigation of such a claim or the out-
of -court settlenent of such a claim

(b) An enployer may not use a confidentiality or non-disclosure agree-
nent described in paragraph (a) of this subdivision as a basis for fail-
ing or refusing to submt to the division the infornmation required by
subdi vi sions one and two of this section.

(c) A confidentiality or non-disclosure agreenent as described in

ar agr aph a) of this subdivision shall not be construed as prohibitin
any party to such agreenent from cooperating with |aw enforcenent inves-
tigations into any clains of discrimnation on the basis of sex, includ-
ing verbal and physical sexual harassnent.

7. As used in this section:

(a) "enployer" includes all enployers within the state; and

(b) "non-enpl oyee" neans a person other than an enpl oyee who provides
services pursuant to a contract or other agreement in the workpl ace,
including but not limted to, a vendor, consultant, free-lancer or
enpl oyee of a tenporary or staffing agency.

8§ 3. Section 295 of the executive lawis amended by addi ng a new
subdi vision 17 to read as foll ows:

17. Annually, on or before April first, the division shall submt to
the governor and to the legislature, and shall nmake available to the
public on its website, a report containing the following information
relating to clainse of discrimnation on the basis of sex. including
verbal and physical sexual harassnent:

(a) the nunber of settlenents that were reported to the division as
defined by and reported pursuant to this section;

(b) the nunber of charges alleging discrimnation on the basis of sex
that were reported to the division, fromany source, including verbal
and physical sexual harassnent nmade directly to the division; and

(c) a summary of any action taken by the division based upon any such

charges or conplaints collected pursuant to this section, such as liti-
gation or settlenents facilitated by the division pertaining to discrim
ination on the basis of sex, including verbal and physical sexual

harassnent, including a brief description of any outcone of such
actions.

8 4. This act shall take effect on the first of January next succeed-
ing the date upon which it shall have becone a | aw. Effective inmediate-
ly the addition, anendment and/or repeal of any rule or regulation
necessary for the inplementation of this act on its effective date are
aut hori zed to be nade and conpl eted on or before such date.




