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STATE OF NEW YORK
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2019- 2020 Regul ar Sessi ons

| N SENATE

January 16, 2019

Introduced by Sen. RIVERA -- read twice and ordered printed, and when
printed to be conmitted to the Comittee on Health -- conmittee
di scharged, bill anended, ordered reprinted as anended and recommitted
to said committee

AN ACT to anend the public health law, in relation to pronoting effi-
cient and effective oversight of continuing care retirement comuni-
ties; and to repeal certain provisions of such law relating thereto

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Section 4602 of the public health |law, as added by chapter
689 of the |aws of 1989, the section heading and subdivisions 1 and 2 as
anmended by chapter 659 of the laws of 1997, the opening paragraph of
subdi vision 1 as amended by section 81 of part A of chapter 62 of the
| aws of 2011, the opening paragraph of subdivision 2 as anended by chap-
ter 549 of the laws of 2014, subdivision 3 as amended by chapter 155 of
the |l aws of 2012, is amended to read as foll ows:

8 4602. [Gbn++nu+ng—eaLe—Le++;eaen%—eennun+%y——s@uns+L] Conmi ssi oner

I , ™

pomers and dutles [

EXPLANATI ON--Matter in italics (underscored) is new, nmatter in brackets
[-] is old law to be omtted.
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i+i+es—] The [eeuneit] comm ssioner shall have the

foll owi ng powers and duti es:

a. to receive applications frompotential operators of continuing care
retirement communities and to distribute such applications for reviewto
the participating agencies;

b. to develop uniform fornmse for applications for certificates of
authority, to reviewthe status of such applications, and to coordinate
the review of such applications in order to minimze duplication or
del ay;

C. to provide information to entities wishing to establish continuing
care retirement comunities and to persons interested in becoming resi-
dents of such comunities, to the extent appropriate, with concerns
relating to the operation of such facilities;

d. to issue certificates of authority to approved applicants;

e. to approve or reject applications to obtain a certificate of
authority for the establishment and operation of a continuing care
retirenment community. In review ng applications, the [eeureid] conms-
sioner shall consider the extent to which the applications reflect vari-
ous sponsorships, organizational structures, geographic dispersion, and
the public benefit. In determning the public benefit of a comunity
requiring construction of a total nursing facility conmponent greater
than or equal to ninety beds, the [eedunreidl] conmi ssioner shall obtain
and consider the recomendation of the [state-hoespital—rewview public
heal th and health planning council with regard to the effect of the
construction of the community's nursing facility beds upon existing
facilities in the same geographic area;

[b=] f. to require the reporting of such facts and information as the
[ eeuneit] commi ssioner nay deem necessary to enforce the provisions of
this article;

[e~] 9. to coordinate the oversight of operating comunities and to
assign review and regulatory responsibility for particul ar aspects of
such comunities to the appropriate agencies, consistent with their
|l egal authority, to assure consistent state supervision wthout dupli-
cation of inspection or regulatory review,

[¢=] h. to make such recomendations to the governor and the |egisla-
ture as nay be necessary to encourage or further regul ate the devel op-
ment of continuing care retirement conmunities;

[e~] L. to establish and charge equitabl e and reasonabl e annual charg-
es for operators, not to exceed fifty dollars per approved living wunit,
to subsidize, in part, expenditures incurred in review ng applications

for certificates of authority and in inspecting, regulating, supervising
and auditing continuing care retirenment comunities;

g-] . to adopt rules and regul ati ons and amendnents thereto to effec-
tuate the provisions of this article;

[=] k. to revoke, suspend, limt, or annul a certificate of authority
under conditions set forth in section forty-six hundred fifteen of this
article, including when such action is taken at the specific request of

any participating council agency. [Wen—-action—-has—been—taken—by—the
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=] . to carry out any other responsibilities entrusted to the

conm ssioner pursuant to this chapter that nmay be necessary with regard
to the health care activities of continuing care retirenent communities;

m to nmake available to all prospective operators all pertinent regu-
lations regarding health and insurance necessary to conply wth this
article;

n. to [+#eke—a—final—determ-nati-on—+regardi-rg—an—app-cation] approve or
reject applications for authorization by prospective continuing care
retirement community applicants, entities that have filed an application
for a certificate of authority and operators, to enter into cancellable

priority reservation agreenents [where—the—corm-ssi-oner—has—proposed—io
rej-eet—such—appleatioen] and to collect refundable priority reservation

fees from prospective residents;

[k—-] 0. to require the reporting of such facts and information as the
[ eotreit] conmi ssioner may deem necessary to determine whether charac-
teristics of residential health care denobnstration facilities such as
conpr ehensi ve systenms of residential and support services for the elder-
Iy may be successfully incorporated into existing or approved conti nuing
care retirement comunities;

[+] p. to review and approve or reject applications by continuing
care retirement conmunity operators to use entrance fees to assist the
operator in financing the construction or purchase of a proposed contin-
uing care retirenent conmunity in accordance with paragraph b of subdi-
vision six of section forty-six hundred ten of this article; and

[s] g. to review and approve or reject any proposed financing by
i ndustrial devel opment agencies of continuing care retirement conmmuni -
ties pursuant to article eighteen A of the general nunicipal |aw as
authorlzed by sectlon forty SIX hundred four a of thls artlcle

8§ 2. Section 4603 of the publlc health law is REPEALED and a new
section 4603 is added to read as foll ows:

8 4603. Continuing care retirenent community council:; powers and
duties. 1. The continuing care retirenment community council is hereby
established, to consist of the following, or their designees: the attor-
ney general; the commi ssioner; the director of the office for the aging;
and eight public nenbers appointed by the governor with the advice and
consent of the senate. Such public nenbers shall be representative of
the public, and have a denpbnstrated expertise or interest in contihnuing
care retirenent communities; provided that no nore than one such nenber
shall be a sponsor, owner, operator, nanager, nenber of a board of
directors, or shareholder of a continuing care retirenent conmunity. At
|l east two public nenbers shall be residents of a continuing care retire-
nent comunity. At least one of the public nenbers shall be a represen-
tative of an organization with denpnstrated experience in representing
the interests of senior citizens. The public nenbers of the counci
shall have fixed terns of four years. The council shall be chaired by
the conmm ssioner or his or her designee.
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Menbers of such council shall serve without conpensation for their
services as nenbers of the council, except that each of them may be
all owed the necessary and actual expenses which he or she shall incur in
the performance of his/her or their duties under this article.

2. The council shall neet as often as may be deened necessary to
fulfill its responsibilities. The council shall have the follow ng
powers and duties:

a. to assist the comm ssioner on policy matters related to the estab-
li shnent and operation of continuing care retirenent communities;

b. to assist the commi ssioner in the devel opnent of the state's over-

al policy regarding continuing care retirenent comunities and cause
studi es and research to be conducted as it nmay deem advi sabl e and neces-
sary; and

c. to make such recomrendations to the governor and the |legislature as
may be necessary to encourage or further regulate the developnent of
continuing care retirenent conmunities.

§ 3. Subdivision 4 of section 4604 of the public health |aw, as
anended by chapter 659 of the laws of 1997, subparagraphs (i), (ii) and
(iii) of paragraph a as further amended by section 104 of part A of
chapter 62 of the I aws of 2011, paragraphs b and d as anended by chapter
549 of the | aws of 2014, and paragraph c as anended by chapter 7 of the
| aws of 2015, is amended to read as fol | ows:

4. No certificate of authority shall be issued unless the conm ssioner
has approved an application neeting the requirenments of this section and
all other requirenents established by | aw [ has—been—approved—by| includ-
ing:

a. [ the [ superintendent—of—financial—services—as—tothe] actuari-
al principles involved, the financial feasibility of the facility, the
formand content of the proposed contracts to be entered into with resi-
dents and insurance contracts between an operator and an insurer requir-
ing the insurer to assune, wholly or in part, the cost of nmedical or
health related services to be provided to a resident, provided that the
review may be conducted by the commi ssioner or his or her designee,
including any necessary independent actuarial review,

[ fH—the—superintendent—of—financial—services—as—to] b. the rates and
rating nethodology, if any, to be used by the operator to determ ne any
entrance fee, nonthly care fee and/or any separate charges for the hous-
i ng conponent of the continuing care contract including but not linited
to a cooperative or condom niumfee charged to the resident as proposed
in said operator's application for certificate of authority. Subsequent
increases in any entrance or nonthly care fee in excess of fees calcu-
| ated pursuant to the approved ratlng met hodol ogy shal |l require approval
of the [superintendent] conmissioner. The term"rating nethodol ogy" as
used herein shall incorporate a conbination of variables including but
not limted to a pricing structure for conparable services, projected
operating and health care costs and the applicable inflationary inpact
thereon, projected incone and occupancy rates and the refundability
conponent of the continuing care retirenent contract[r

c. any nonthly care fee charged to a resident mhlch nay be increased
or decreased subject to approval by the | i |
serw-ces] conmm ssioner, provided, that nonthly care fees nmay be
increased or decreased wthout specific approval as long as such
i ncrease or decrease does not exceed a relevant cost index or indices
which reflect all conponents of continuing care including the costs
associated with provision of health care as deternm ned and pronul gated




OCOO~NOUIRWNPEF

S. 1803--A 5

at least annually by the [superintendent] conmissioner or his or her
desi gnee, including any necessary independent actuari al review, and

provided further that the [superintendent] conmissioner is notified of
any such increase or decrease prior to its taking effect[-

Ha—AR] L

d. the requirenment that an individual resident's nonthly care fee
shall not be nodified because of the increased need for services of that
resi dent;

[ b—the—comm-ssioner—as—to—those] e. aspects of the application relat-
ing to adult care facility beds, if any;

[e~] f. review by the public health and health planning council as to
the establishment of a skilled nursing facility by the applicant and as
to such other facilities and services as may require the public health
and health planning council's approval of the application; provided,
however, that the recommendations of the health systens agency having
geographical jurisdiction of the area where the continuing care retire-
ment comunity is |located shall not be required with respect to the
establishnment of an on-site or affiliated residential health care facil-
ity to serve residents as part of the continuing care retirement comu-
nity, for up to the total nunmber of residential health care facility
beds provided for in subdivision five of this section in comunities
st at ewi de;

—] provided, [hewewer] further, that, the recommendati ons of the
public health and health planning council and the health systenms agency
havi ng geographical jurisdiction of the area where the continuing care
retirenment community is located shall not be required with respect to
the construction of an on-site or affiliated residential health care
facility to serve residents as part of the continuing care retirenent
community, for up to the total number of residential health care facili-
ty beds provided for in subdivision five of this section in comunities
stat ewi de; and

[e—the] g. upon consultation with the attorney general, as to those
aspects of the application relating to a cooperative, condom nium or
ot her equity arrangenent for the independent living unit, if any.

8 4. The openi ng paragraph of subdivision 6 of section 4604 of the
public health Ilaw, as anended by chapter 659 of the laws of 1997, is
amended to read as foll ows:

I f the [approvals] applicant has satisfied the criteria required by
subdivision four of this section [havebeeh—-obiained], the [ecounrcit]
comm ssi oner shal | [ —by—aj-e+ity—vote-] either approve or reject the

o . I ; : " I I

application [

]. In order to approve the application, the
[ seureit] conmi ssioner shall have determned that:

8 5. Subdivisions 7 and 9 of section 4604 of the public health |aw,
subdi vision 7 as anended by chapter 659 of the laws of 1997 and subdivi -
sion 9 as added by chapter 689 of the |laws of 1989, are anended to read
as follows:

7. Any change in the legal entity operating the continuing care
retirenent community, or in a controlling person of the conmunity shal
require approval in the sanme nmanner as an original application;
provi ded, however, that the [eeuneil] conmi ssioner nmay waive any
requirement to provide information that is not relevant to such change
and provided, further, that the continued public need for the community
shal | be presuned.
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9. [H—he—councit—approves—the—apptcation—the] The conm ssioner
shall issue the certificate of authority to the applicant upon approval
of the application.

8§ 6. Section 4604-a of the public health | aw, as anmended by chapter
659 of the |aws of 1997, paragraph g of subdivision 2 as anended by
chapter 549 of the laws of 2014, is anmended to read as foll ows:

8§ 4604-a. |[GCeuneit] Conmissioner approval required for industrial
devel opnment agency financing in connection with continuing care retire-
ment communities. 1. No person seeking financing in connection with a
continuing care retirenent conmunity through an industrial devel opnent
agency shall undertake such financing w thout the prior approval of the
[ sounrei] conmi ssioner. Upon approving a proposed financing pursuant to
this section, the [eeuhreit] comm ssioner shall issue a certificate of
aut hori zation to the applicant.

2. Prior to approving such financing, the [eeunreid] comm ssioner shal
find that:

a. The operator has (i) executed contracts for at |east seventy

percent of all living units and has on deposit at |east ten percent of
the entrance fees or purchase price for such wunits; or (ii) executed
contracts for at least sixty percent of all living units and has on

deposit at |east twenty-five percent of the entrance fees or purchase
price for such units.

b. The operator has denonstrated capability to conply fully with the
requirements for a certificate of authority and has obtained a contin-
gent certificate of authority pursuant to section forty-six hundred four
of this article and the operator has agreed to neet the requirenents of
article eighteen-A of the general nunicipal |aw

c. The applicant is a not-for-profit corporation as defined in section
one hundred two of the not-for-profit corporation law that is (i) eligi-
ble for tax-exenpt financing under this section and (ii) is exenpt from
taxation pursuant to section 501(c)(3) of the federal internal revenue
code, and either has (i) an equity position in the comunity equival ent
to no less than fifteen percent of the ampunt to be financed in the
aggregate; or (ii) covenants (A) to neet a ratio of cash and investnents
to outstanding debt (reserve ratio) of no less than twenty-five percent
commencing at the end of the first quarter after twenty-four nonths from
the receipt of a certificate of occupancy for the facility, and (B) to
mai ntain that reserve ratio, as tested quarterly based upon the facili-
ty's interimfinancial statenents and annually based upon audited finan-
cial statements, until debt reduction equal to twenty-five percent of
total indebtedness is acconplished; and (c) to reduce total debt by
twenty-five percent of the total indebtedness at the tinme the certif-
i cate of occupancy is received by no later than five years after the
recei pt of the certificate of occupancy.

d. The operator has submitted in connection with the proposed financ-
ing a financial feasibility study, including a financial forecast and
mar ket study prepared by an independent firmnationally recognized for
continuing care retirenent conmunity feasibility studies, denonstrating
to the satisfaction of the [eewneit] comm ssioner the financial sound-
ness of the financing. In addition, the operator has submtted an anal y-
sis of economic costs and benefits, including job creation and
retention, the estimated value of tax exenptions provided, the project's
i mpact on | ocal businesses and the availability and conparative cost of
alternative financing sources. Such analysis shall be prepared by an
i ndependent entity.
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e. The operator wll establish and mintain a fully funded debt
service reserve equal to the sum of naxi mum annual debt service (inter-
est plus annual scheduled principal paynments, not including balloon
maturities, if any) on bonds authorized thereby having a maturity of ten
years or less, plus the maxi mum annual debt service on bonds authorized
thereby having a maturity of greater than ten years, provided, however,
that in the case of tax-exenpt bond issues, such debt service reserve
shal |l not exceed the maxi mum amount permitted by federal tax |aw

f. The operator will provide for such renmedies or limtations of reme-
di es of bondholders as may be required by or consistent wth the
provisions of this article and any regulations in existence at the tinme
of the issuance pronmul gated thereunder.

g. Unless all residents or continuing care at honme contract holders
have |ife care contracts, the operator has adequately nmade the assur-
ances required by subdivision two of section forty-six hundred twenty-
four of this article and has agreed to fund the liability in the event
that such resident's or contract holder's assets are insufficient to pay
for nursing facility services for a one year period

3. In addition, an operator which is subject to the provisions of this
section shall

a. provide the [eounreit—or—ts—desigree] conm ssioner with notice of
any nonetary default or covenant default in connection with such financ-
ing and shall further notify the [eceuncil—er—its—designee] conmmi ssioner
of any withdrawal fromthe debt service reserve fund established in
connection with such financing;

b. respond in witing to the operational recommendati ons of the [ecoeuh—
e——or—its—desigree] conmissioner with respect to protecting the inter-
ests of continuing care retirement community residents in the event of
any nonetary default or covenant default provided for in connection with
such fi nanci ng;

c. provide adequate security for the repaynment of the bonds issued
i ncluding the granting of liens on real and personal property and the
pl edge of project revenues; the maintenance of m ni mum debt service
coverage and other financial ratios as shall be required in regulations
in existence at the tine of issuance by the [eeureil] commi ssioner; and
restrictions on other debt and expenditures; and

d. undertake to maintain the financial feasibility of the facility,
including the retention of an independent consultant to recomend and
hel p i npl ement renedi al action.

4. The [eedheit] conm ssioner may request, and shall receive, the
technical assistance of any state agency or state public authority in
performng its functions under this article.

8 7. Section 4605-a of the public health |aw, as added by chapter 7 of
the |l aws of 2015, is amended to read as foll ows:

8 4605-a. Certificate of authority; authority to offer continuing care
at hone contracts. A continuing care retirenent community may offer
continuing care at hone contracts upon approval by the [eeunreidt] conmm s-
sioner to anend the continuing care retirement community's certificate
of authority. In order to qualify for an amendment to its certificate of
authority, the continuing care retirement community shall submit to the
comm ssi oner the foll ow ng:

1. a business plan to the comr ssioner [ard—superintendent] that
i ncludes the foll ow ng:

(a) a description of the continuing care at hone services that will be
provided, the market that will be served by the continuing care at hone
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contracts, and the fees to be charged to prospective continuing care at
hone contract hol ders;

(b) a copy of the proposed continuing care at home contract; and

(c) an actuarial study prepared by an i ndependent actuary in accord-
ance with standards adopted by the Anerican Acadeny of Actuaries denon-
strating the inmpact that the continuing care at home contracts wll have

on the overall operations of the continuing care retirenment comunity
and further denonstrating that the addition of continuing care at hone
contracts wll not jeopardize the financial solvency of the continuing

care retirement comunity.

2. a market feasibility study denponstrating to the commissioner [anrd
superhtendent] sufficient consuner interest in continuing care at hone
contracts and further denpbnstrating that the addition of continuing care
at hone contracts will not have an adverse inmpact on the provision of
services to continuing care retirenent contract hol ders.

3. materials that nmeet all requirenments established by the [NewYork
state] department [ef—irancial—services].

4. [A] a copy of the notification sent to continuing care retirenent
contract holders describing the anticipated inpact of the addition of
continuing care at home contracts on continuing care retirenment comuni-
ty resources and proof that such notification has been distributed to
all continuing care retirement contract hol ders.

§ 8. Section 4605-b of the public health |aw, as added by chapter 7 of
the laws of 2015, is amended to read as foll ows:

§ 4605-b. Certificate of authority; limtation on continuing care at
home contracts. The nunber of <continuing care at home contracts
approved on a certificate of authority shall be limted to:

1. The nunber of approved living units on the continuing care retire-
ment community's prem ses that are intended for |ILU residents, except
that the [eeuneil] conmmi ssioner nmay approve additional contracts upon a
subm ssi on [ te—the——comr-ssiener] by an operator consistent wth the
provisions set forth in section forty-six hundred five-a of this arti-
cle;

2. The denonstrated nunber of continuing care at home contract hol ders
that can be supported in the existing or approved future capacity of the
adult care facility and skilled nursing facility consistent wth the
provisions set forth in section forty-six hundred five-a of this arti-
cle; and

3. Conditions set forth by the [NewYork—state] departnent [eL——L+nan—
etal—services], based upon the [superintendent] conmm ssioner's assess-
ment of the follow ng:

(a) the overall financial inpact on the community; and

(b) the submitted materials set forth in section forty-six hundred
five-a of this article.

8 9. Section 4607 of the public health | aw, as added by chapter 689 of
the laws of 1989, paragraph d of subdivision 2 as anended by chapter 659
of the laws of 1997, is anended to read as foll ows:

§ 4607. Annual statenment. 1. Wthin four nonths of close of the oper-
ator's fiscal year, unless an extension of tinme to file has been grant-
ed, the operator shall file an annual statenent wth the conm ssioner
[ ard——superintendent] showing the condition as of the Iast day of the
precedi ng cal endar or fiscal year. If the conmi ssioner [and—superinten—
dent—de] does not receive the annual statenent within four nonths of the
end of the operator's fiscal year or have not granted an extension of
time to file, the [eounreit] comm ssioner may charge a |late fee.
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2. The annual statenent shall be in such formas the [eeunrsit] conm s-
sioner prescribes and shall contain at |east the follow ng:

a. Any change in status with respect to the information required to be
subm tted pursuant to section forty-six hundred four of this article;

b. Financial statenents audited by an independent certified public
accountant, which shall contain, for two or nore periods if the communi-
ty has been in existence that long, the follow ng:

(i) an accountant's opinion and, in accordance with generally accepted
accounting principles:

(A) a bal ance sheet,

(B) a statenent of incone and expenses,

(C) a statenent of equity or fund bal ances,

(D) a statenent of changes in financial position,

(ii) notes to the financial statenents considered customary or neces-
sary to ensure full disclosure of the financial statenents, financial
condi tion, and operation;

c. Adetailed listing of the assets maintained for the reserves;

d. A copy of the npst recent actuarial review of the conmunity,
including such information as may be required by the [superintendent]
comm ssioner including an opinion of a qualified consulting actuary, as
to the current and projected soundness of the community, provided howev-
er that a new actuarial review nust be submtted triennially; and

e. Such other reasonable financial and other information as the [eceun—
&+] commi ssioner nay require with respect to the operator or the conmu-
nity, or its directors, controlling persons, trustees, nmenbers, branch-
es, subsidiaries or affiliates to determine the financial status of the
community and the managenent capabilities of the operator.

3. Sixty days before conmencenent of each cal endar or fiscal year or
of ficial opening date, whichever is applicable, each operator shall file
with the conm ssioner [and—superintendent] a conputation of the annual
| ong-term debt service and a projected annual revenue and expense sunma-
ry for the next ten years.

8 10. Section 4658 of the public health | aw, as added by chapter 519
of the laws of 2004, is anended to read as foll ows:

8 4658. Annual statenent. 1. Wthin four nmonths of close of an opera-
tor's fiscal year, unless an extension of time to file has been granted,
the operator shall file an annual statenent with the comr ssioner show
ing the condition as of the |ast day of the preceding cal endar or fisca
year. |f the comm ssioner does not receive the annual statenment within
four nonths of the end of the operator's fiscal year or has not granted
an extension of time to file, the council may charge a | ate fee.

2. The annual statenent shall be in such formas the [eeunreit] conm s-
sioner prescribes and shall contain at |east the follow ng:

a. Any change in status with respect to the information required to be
subm tted pursuant to section forty-six hundred fifty-seven of this
article;

b. Financial statenents audited by an independent certified public
accountant, which shall contain, for two or nmore periods if the comuni-
ty has been in existence that |long, the foll ow ng:

(i) notes to the financial statenents considered customary or neces-
sary to ensure full disclosure of the financial statenents, financial
condi tion, and operation; and

(ii) an accountant's opinion and, in accordance wth generally
accepted accounting principles: (A a balance sheet, (B) a statenent of
i ncone and expenses, (C) a statenent of equity or fund bal ances, and (D)
a statenment of changes in financial position;
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c. Adetailed listing of the assets maintained for the reserves; and

d. Such other reasonable financial and other information as the [eouh—
&) comni ssioner may require with respect to the operator or the comru-
nity, or its directors, controlling persons, trustees, nmenbers, branch-
es, subsidiaries or affiliates to determ ne the financial status of the
conmuni ty and the nmanagenment capabilities of the operator.

3. Sixty days before conmmencenent of each cal endar or fiscal year or
of ficial opening date, whichever is applicable, each operator shall file
with the conm ssioner a conputation of the annual |ong-term debt service
and a projected annual revenue and expense summary for the next ten
years.

8 11. Subdivision 16 of section 4608 of the public health |aw, as
anended by chapter 7 of the laws of 2015, is amended to read as foll ows:

16. A statement that any anendnent to the contract and any change in
fees or charges, other than those within the guidelines of an approved
rating system nust be approved by the [superintendent—of—financial
serv-ees]| conmm ssioner;

§ 12. Subdivisions 1 and 2 of section 4614 of the public health |aw,
as amended by chapter 7 of the laws of 2015, are anended to read as
fol | ows:

1. The conm ssioner, or designee[ —ard—the—superintendent—or—desig—
nee~] may at any tinme, and shall at |east once every three years, visit
each community and exam ne the business of any applicant for a certif-
icate of authority and any operator engaged in the execution of continu-
ing care retirement contracts or continuing care at hone contracts or
engaged in the performance of obligations under such contracts. Routine
exam nati ons nmay be conducted by having documents designated by and
submtted to such [ecerm-ssi-oners—or—superintendent] conmi ssioner, which
shall include financial docunents and records conformng to comonly
accepted accounting principles and practices. The final witten report
of each such exam nation conducted by such [ecemm-ssiohrers—or—superinten—
dent] conmi ssioner shall be filed with the conm ssioner and, when so
filed, shall constitute a public record. A copy of each report shall be
provided to nmenbers of the continuing care retirement conmmunity council
Any operator being exam ned shall, upon request, give reasonable and
timely access to all of its records. The representative or exam ner
designated by the [eenn+ss+ene4s——e#——sHpe4+n%eaden%———#espee@+¥e#y{
conm ssioner may, at any time, exanmine the records and affairs and
i nspect the community's facilities, whether in connection with a fornma
exam nation or not.

2. Any duly authorized officer, enployee, or agent of the [healh]
departnent[——e#—depa#Lnen%—ei—i+nane+a#—se#¥+ees] may, upon presentation
of proper identification, have access to, and inspect, any records nain-
tained by the community relevant to the [respective] agency's regulatory
authority, with or without advance notice, to secure conpliance with, or
to prevent a violation of, any provision of this article.

§ 13. Subdivision 1 of section 4667 of the public health law, as added
by chapter 519 of the laws of 2004, is anended to read as follows:

1. The conmi ssi oner [ —e+—his—or—her—desigree-|] may at any tinme, and
shall at |east once every three years, visit each community and exam ne
t he business of any applicant for a certificate of authority and any
operator engaged in the execution of fee-for-service continuing care
contracts or engaged in the performance of obligations under such
contracts. Routine exam nations nmay be conducted by having docunents
desi gnated by and submitted to the conmm ssioner, which shall include
financi al docunments and records conformng to conmmonly accepted account -
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ing principles and practices. The final witten report of each such
exam nation conducted by the comrissioner shall be filed with the
comm ssioner and, when so filed, shall constitute a public record. A
copy of each report shall be provided to nmenbers of the continuing care
retirenment community council. Any operator being exam ned shall, upon
request, give reasonable and tinmely access to all of its records. The
representative or exam ner designated by the conmi ssioner nmay, at any
time, examne the records and affairs and inspect the comunity's facil-
ities, whether in connection with a formal exam nation or not.

8 14. Section 4615 of the public health |l aw, as added by chapter 689
of the laws of 1989, paragraph j of subdivision 1 as further anended by
section 104 of part A of chapter 62 of the laws of 2011, paragraph k of
subdi vision 1 as anended by chapter 7 of the laws of 2015 and subdivi-
sion 3 as amended by chapter 659 of the laws of 1997, is anended to read
as foll ows:

8 4615. Revocation, suspension or annulnment of certificate of authori-
ty. 1. The [eeuneit] comm ssioner may revoke, suspend, [imt or annul
the certificate of authority of an operator upon proof that:

a. The operator failed to continue to neet the requirenents for the
authority originally granted;

b. The operator |lacked one or nore of the qualifications for the
certificate of authority as specified by this article;

c. The operator nade a material nisstatenent, msrepresentation, or
commtted fraud in obtaining the certificate of authority, or in
attenpting to obtain the sane;

d. The operator |acked fitness or was untrustworthy;

e. The operator engaged in fraudulent or dishonest practices of
managenent in the conduct of business under the certificate of authori-
ty;

f. The operator converted or w thheld funds;

g. The operator failed to conply with, or violated, any proper order
rule or regulation of the council or violated any provision of this
article;

h. The unsound busi ness practices of the operator renders its further
transactions in this state hazardous or injurious to the public;

i. The operator has refused to be exanm ned or to produce its accounts,
records, and files for exanmnation, or its officers, enployees, or
control ling persons have refused to give information with respect to the
affairs of the community or to performany other legal obligation as to
such exam nation

j. The [ superintendent—of—financial—serviees] conm ssioner has made a
determ nation that the operator is insolvent wthin the neaning of
section one thousand three hundred nine of the insurance |law, or

k. The conmi ssioner has found violations of applicable statutes, rules
or regulations which threaten to affect directly the health, safety, or
wel fare of a resident.

2. No certificate of authority shall be revoked, suspended, limted or
annul | ed without a hearing, except that a certificate of authority may
be tenporarily suspended or limted prior to a hearing for a period not
in excess of sixty days upon witten notice to the operator following a
finding by the conmi ssioner that the public health or safety is in imm-
nent danger or there exists any condition or practice or a continuing
pattern of conditions or practices that pose an imm nent danger to the
health or safety of any resident. Any delay in the hearing process occa-
sioned by the operator shall toll the running of said suspension or
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limtation and shall not abridge the full time provided in this subdivi-
si on.

3. Any state agency which seeks to revoke, suspend, limt or annul the
certificate of authority or any other license or certificate required to
be obtained by an operator of a continuing care retirenent conmunity
pursuant to |law, shall request the [eeuneil] conmm ssioner to conmence a
hearing pursuant to this section

4. The [eeuheit] conmi ssioner shall fix a time and place for the hear-
ing. The conm ssioner shall cause to be served in person or nailed by
registered or certified mail to the operator at least ten days before
the date fixed for the hearing a copy of the charges, together with the
notice of the tine and place of the hearing. The operator shall file
with the conmmissioner not less than three days prior to the hearing a
witten answer to the charges. The agency which initiated the proceedi ng
shal | be responsible for providing evidence in support of the charges to
the comm ssioner in order to prepare a statenent of charges and shal
provi de evidence in support of the charges at the hearing.

5. Al orders hereunder shall be subject to review as provided in
article seventy-eight of the civil practice law and rules. Application
for such review nmust be nade within sixty days after service in person
or by registered or certified mail of a copy of the order upon the oper-
ator.

§ 15. Section 4616 of the public health |aw, as added by chapter 689
of the laws of 1989, the opening paragraph as anended by chapter 659 of
the laws of 1997, is amended to read as foll ows:

8§ 4616. Appointnment of a caretaker. Upon a determ nation by the [ecouh—
&) comm ssioner that there exists operational deficiencies in a
continuing care retirenent conmunity that show

1. a condition or conditions in substantial violation of the standards
for health, safety or patient care established under federal or state
| aw or regul ations; or

2. [e+] that there exists in the facility a pattern or practice of
habitual violation of the standards of health, safety or patient care
establ i shed under federal or state law or regulations, the [eceunrecit]
comm ssioner shall take the actions prescribed by section forty-six
hundred fifteen of this article, and, where the [eeunreit] comi ssioner

deens it to be in the public interest, the [ecourecit—ray—+eguest—that—the
corm-ssi-eher—and—upon—+eguest—of—the—ecounecit—the] comm ssioner shall[+]
petition a court of conpetent jurisdiction to appoint a caretaker as
defined in section twenty-eight hundred one of this chapter. The peti-
tion, the proceedings, and the procedures for appointnent of a caretaker
shall be governed by the provisions of section forty-six hundred seven-
teen of this article, and the powers, duties and rights of a caretaker
appoi nted pursuant to such section shall be the sane as those authorized
by subdi vi sion four of such section

8§ 16. Subdivisions 1, 2 and 8 of section 4617 of the public health
| aw, subdivision 1 as anended by chapter 659 of the laws of 1997, and
subdivisions 2 and 8 as added by chapter 689 of the |laws of 1989, are
amended to read as foll ows:

1. The [eeuneit] comm ssioner may, [H—t—determnres] upon a determ -
nati on that serious operational deficiencies exist or serious financial
probl ens exist and such action is desirable, enter into an agreenent
with the operator or owners of a continuing care retirement comunity
with respect to the appointnent of a receiver to take charge of the
community wunder conditions as found acceptable by both parties. Receiv-
ershi p comrenced in accordance with the provisions of this subdivision
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shall termnate at such time as nmay be provided in the receivership
agreenment, or at such tine as either party notifies the other in witing
that it wishes to term nate such receivership.

2. [ Ypon—reguest—of—the—counecit—the] The conmi ssioner shall, at the
time of revocation, suspension or temporary suspension of a certificate
of authority, apply to the suprene court where the community is situated
for an order directing the owner of the land and/or structure on or in
which the community is |located, to show cause why a receiver should not

be appointed to take charge of the community. In those cases where the
certificate of authority has been revoked, suspended or tenporarily
suspended, the suprene court shall appoint a receiver that, where

reasonably possible, is a legal entity that holds a valid certificate of
authority. Such application shall contain proof by affidavit that the
facility has had its certificate of authority revoked, suspended, or
tenmporarily suspended. Such order to show cause shall be returnable not
less than five days after service is conpleted and shall provide for
personal service of a copy thereof and the papers on which it is based

on the owner or owners of the land and/or structures on or in which the
community is located. If any such owner and manager cannot wth due
diligence be served personally within the county where the property is
| ocated and within the tine fixed in such order, then service may be
made on such person by posting a copy thereof in a conspicuous place
within the community in question, and by sending a copy thereof by
registered nmmil, return receipt requested, to such owner at the |ast
address registered by himwith the departnent or in the absence of such
registration to the address set forth in the |ast recorded deed with
respect to the facility. Service shall be deemed complete on filing
proof of service thereof in the office of the county clerk, or the clerk
of the city of New York, as the case may be.

8. Any other provision of this article notw thstanding, the [eceunsi]
conm ssioner may, if [+H] he or she deens appropriate, grant to any
community operating or scheduled to operate under a receivership author-
ized by this section a certificate of authority, the duration of which
shall be limted to the duration of the receivershinp.

8 17. Section 4668 of the public health [aw, as added by chapter 519
of the laws of 2004, is amended to read as foll ows:

8 4668. Revocation, suspension or annul nent of certificate of authori-
ty. 1. The [eeuhelt] conmm ssioner may revoke, suspend, limt or annul
the certificate of authority of an operator upon proof that:

a. The operator failed to continue to neet the requirenments for the
authority originally granted;

b. The operator |acked one or nore of the qualifications for the
certificate of authority as specified by this article;

c. The operator nmade a material misstatenent, m srepresentation, or
commtted fraud in obtaining the certificate of authority, or in
attenpting to obtain the sane;

d. The operator |acked fitness or was untrustworthy;

e. The operator engaged in fraudulent or dishonest practices of
managenent in the conduct of business under the certificate of authori-
ty,

f. The operator converted or w thheld funds;

g. The operator failed to conply with, or violated, any proper order
rule or regulation of the council or violated any provision of this
article;

h. The unsound busi ness practices of the operator renders its further
transactions in this state hazardous or injurious to the public;
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i. The operator has refused to be exam ned or to produce its accounts,
records and files for examnation, or its officers, enployees or
controlling persons have refused to give information with respect to the
affairs of the community or to performany other legal obligation as to
such exam nation; or

j. The conmi ssioner has found violations of applicable statutes, rules
or regulations which threaten to affect directly the health, safety, or
wel fare of a resident of a fee-for-service continuing care retirenent
comunity.

2. No certificate of authority shall be revoked, suspended, limted or
annulled w thout a hearing, except that a certificate of authority nmay
be tenporarily suspended or linmited prior to a hearing for a period not
in excess of sixty days upon witten notice to the operator followi ng a
finding by the comi ssioner that public health or safety is in inminent
danger or there exists any condition or practice or a continuing pattern
of conditions or practices that pose an imrnent danger to the health or
safety of any resident. Any delay in the hearing process occasi oned by
the operator shall toll the running of said suspension or limtation and
shall not abridge the full tine provided in this subdivision.

3. Any state agency which seeks to revoke, suspend, limt or annul the
certificate of authority or any other license or certificate required to
be obtai ned by an operator of a commnity pursuant to law, shall request
the [eouheit] conmissioner to commence a hearing pursuant to this
secti on.

4. The [eeuheit] conmmi ssioner shall fix a time and place for the hear-
ing. The conmm ssioner shall cause to be served in person or nailed by
registered or certified mail to the operator at least ten days before
the date fixed for the hearing a copy of the charges, together with the
notice of the tinme and place of the hearing. The operator shall file
with the commissioner not |less than three days prior to the hearing a
witten answer to the charges. The agency which initiated the proceeding
shall be responsible for providing evidence in support of the charges to
the comm ssioner in order to prepare a statenent of charges and shal
provi de evidence in support of the charges at the hearing.

5. Al orders pursuant to this section shall be subject to review as
provided in article seventy-eight of the civil practice law and rules.
Application for such review shall be mnade wthin sixty days after
service in person or by registered or certified mail of a copy of the
order upon the operator.

8§ 18. Section 4669 of the public health | aw, as added by chapter 519
of the laws of 2004, is anended to read as foll ows:

8 4669. Appoi ntnment of a caretaker. Upon a deternmination by the
[ eounreit] commissioner that there exists operational deficiencies in a
fee-for-service continuing care retirenent conmunity that show

1. there exists in the facility a pattern or practice of habitua
violation of the standards of health, safety or patient care established
under federal or state law or regul ations, the [eetheit] conmmi ssioner
shall take the actions prescribed by section forty-six hundred sixty-
eight of this article, and, where the [eeunreil] conm ssioner deens it to
be in the public interest, the [ecouthrcit—my—reguest—the——comr-ssionrerr—
apd—upon—+eguest—of—the—counrci—the] comm ssioner shall[] petition a
court of conpetent jurisdiction to appoint a caretaker as defined in
section twenty-ei ght hundred one of this <chapter. The petition, the
proceedi ngs, and the procedures for appointnent of a caretaker shall be
governed by the provisions of section forty-six hundred seventy of this
article, and the power, duties and rights of a caretaker appointed
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pursuant to such section shall be the sane as those authorized by subdi-
vision four of such section; or

2. a condition or conditions in substantial violation of the standards
for health, safety or patient care established under federal or state
| aw or regul ati ons.

§ 19. Subdivisions 1, 2 and 8 of section 4670 of the public health
| aw, as added by chapter 519 of the |aws of 2004, are anended to read as
fol | ows:

1. The [eeuheit] comm ssioner may, [H—+t—determnes] upon a determ -
nati on that serious operational deficiencies exist or serious financial
problens exist and such action is desirable, enter into an agreenent
with the operator or owners of a fee-for-service continuing care retire-
ment community with respect to the appointnment of a receiver to take
charge of the conmunity under conditions as found acceptable by both
parties. Receivership commenced in accordance with the provisions of
this subdivision shall termnate at such tine as may be provided in the
recei vership agreenent, or at such tinme as either party notifies the
other in witing that it wishes to term nate such receivership

2. [ Ypon—reguest—of—the—councit—the] The conmissioner shall, at the
time of revocation, suspension or tenmporary suspension of a certificate
of authority, apply to the suprenme court where the community is situated
for an order directing the owner of the land and/or structure on or in
whi ch the community is |ocated, to show cause why a receiver should not
be appointed to take charge of the community. In those cases where the
certificate of authority has been revoked, suspended or tenporarily
suspended, the suprene court shall appoint a receiver that, where
reasonably possible, is a legal entity that holds a valid certificate of
authority. Such application shall contain proof by affidavit that the
facility has had its certificate of authority revoked, suspended or
temporarily suspended. Such order to show cause shall be returnable not
less than five days after service is conpleted and shall provide for
personal service of a copy thereof and the papers on which it is based
on the owner or owners of the |and and/or structures on or in which the
comunity is located. If any such owner and manager cannot wth due
diligence be served personally within the county where the property is
| ocated and within the tine fixed in such order, then service nmay be
made on such person by posting a copy thereof in a conspicuous place
within the community in question, and by sending a copy thereof by
registered nmmil, return receipt requested, to such owner at the |ast
address registered by himor her with the departnment or in the absence
of such registration to the address set forth in the last recorded deed
with respect to the facility. Service shall be deemed conplete on filing
proof of service thereof in the office of the county clerk, or the clerk
of the city of New York, as the case may be.

8. Any other provision of this article notw thstanding, the [eeureit]
conmm ssioner may, if [+] he or she deens appropriate, grant to any
community operating or schedul ed to operate under a receivership author-
ized by this section a certificate of authority, the duration of which
shall be limted to the duration of the receivershinp.

8 20. Paragraph g of subdivision 4 of section 4621 of the public
health | aw, as added by chapter 406 of the laws of 1991, is anended to
read as foll ows:

g. If the funds in an escrow account under this section, and any
interest thereon, are not released to the applicant within such time as
provided by rules and regul ati ons adopted by the [eeuneit] conm ssioner
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then such funds shall be returned by the escrow agent to the person who
had nade the paynents or the person's |egal representative

§ 21. Subdivision 1 of section 4623 of the public health |aw, as
anended by chapter 659 of the laws of 1997, is anended to read as
fol | ows:

1. The [eeuwhreit] conmissioner nmay approve an application for a certif-
icate of authority and [the—comm-ssioner] nmay issue a certificate of
authority for the establishnent and operation of a continuing care
retirenent community under an arrangenent which otherwi se complies with
the requirenments of this article except that the costs of nursing facil-
ity or honme health care services are paid for in whole or in part by (a)
long termcare insurance obtained and paid for by the resident or by
medi cal assistance paynents in accordance with the partnership for |ong
termcare program pursuant to section three hundred sixty-seven-f of the
soci al services | aw and section three thousand two hundred twenty-nine
of the insurance law or (b) other group or individual long termcare
i nsurance approved by the superintendent and the council in connection
with the application. The council, in consultation with the superinten-
dent, shall provide for adequate disclosure to residents of their
options, rights and obligations under such an arrangenent, and shal
establish standards for the renmttance and collection of premunms and
nmont hly care fees.

§ 22. The opening paragraph of subdivision 14 and subdivision 15 of
section 4657 of the public health |law, as added by chapter 519 of the
| aws of 2004, are anended to read as foll ows:

In accordance w th regulations promul gated by the [eeureid] comm s-
sioner, the operator shall prepare a standard information sheet for each
approved fee-for-service continuing care retirement conmunity, which
must be approved by the departnent, distributed with the community's
marketing materials and attached to the initial disclosure statenent
prepared in accordance with this section. The standard infornmation sheet
shall be prepared in plain |anguage and in twelve point type and shal
i nclude, but shall not be limted to the follow ng information:

15. Any other information as may be required by regul ati ons promul gat -
ed by the [eewhreil] conmi ssioner.

8§ 23. The opening paragraph and paragraph d of subdivision 2 of
section 4658 of the public health law, as added by chapter 519 of the
| aws of 2004, are anmended to read as foll ows:

The annual statenment shall be in such formas the [eoureit] conms-
sioner prescribes and shall contain at |east the foll ow ng:

d. Such other reasonable financial and other information as the [eouh—
&) comm ssioner may require with respect to the operator or the commu-
nity, or its directors, controlling persons, trustees, menbers, branch-
es, subsidiaries or affiliates to deternmine the financial status of the
community and the managenent capabilities of the operator.

8§ 24. Subdivision 2 of section 4651 of the public health law, as added
by chapter 519 of the laws of 2004, is anended to read as follows:

2. "Certificates" or "certificate of authority” shall nean an authori -
zation in witing, approved [by—the—ecounesit] and issued by the conm s-
sioner, for an operator to operate a fee-for-service continuing care
retirenent community and to enter into fee-for-service continuing care
contracts pertaining to such conmmunity.

8§ 25. Section 4654 of the public health | aw, as anended by chapter 545
of the laws of 2004, is anended to read as foll ows:

8§ 4654. Authorization of fee-for-service continuing care retirenent

communi ti es. The conmi ssi oner [ —&pen—approval—ofthecontinuing—ecare
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eti+erept—corri-ty—couneit—] shall approve up to eight fee-for-service

continuing care retirenent comunities to encourage affordable care
options for mddle income seniors, up to two of which may be operated by
a for-profit entity.

8§ 26. The openi ng paragraph of section 4659 of the public health |aw,
as added by chapter 519 of the laws of 2004, is anended to read as
fol | ows:

A fee-for-service continuing care contract shall contain all of the
following information in no less than twelve point type and in plain
| anguage, in addition to any other ternms or matter as may be reqU|red by
regul ati ons [adepLed—by—%he—eeHne++—{ﬁmﬂ i ssued by the conmi ssi oner:

8§ 27. The opening paragraph of subdivision 5 of section 4655 of the
public health |l aw, as anmended by chapter 545 of the laws of 2004, is
amended to read as foll ows:

If the [apprevals] applicant has satisfied the criteria required by
subdi vision four-a of this section have been obtained, the [eceurcit]
comm ssioner shal | [ —by—~+ajorty—vote] either approve or reject the

Wt y—days—eot—the—date—eon—whi-ch—the—last—such

application |

]. In order to approve the application, the
[ seureit] conmi ssioner shall have determned that:

§ 28. Subdivisions 6 and 8 of section 4655 of the public health |aw,
as added by chapter 519 of the | aws of 2004, are anended to read as
fol |l ows:

6. Any change in the legal entity operating the fee-for-service
continuing care retirement comunity, or in a controlling person of the
community shall require approval in the same nanner as an origina
application; provided, however, that the [eeuneit] comm ssioner nay
wai ve any requirenent to provide information that is not relevant to
such change and provided, further, that the continued public need for
the community shall be presuned.

8. [H—the—council—approves—the—appl-cation—the] The conmi ssioner
shall issue a certificate of authority to the applicant upon approval of
the application.

8§ 29. Section 4611 of the public health law, as added by chapter 689
of the laws of 1989, the opening paragraph of subdivision 1 as further
anended by section 104 of part A of chapter 62 of the laws of 2011, is
amended to read as foll ows:

8 4611. Reserves and supporting assets. 1. An operator shall maintain
reserve liabilities and supporting assets in an anount and for the
purposes set forth in a regulation issued by the [superiniendent—of
Hnancial—servieces] conmissioner. Liquid assets nust be maintained for
the following reserve liabilities:

a. Principal and interest paynents and paynents for taxes and insur-
ance for up to twelve nonths;

b. Total estinmated operating costs for up to six nonths as set by the
[ superintendent] conm ssioner;

c. Repairs and replacenents for up to twelve nonths; and

d. In addition, the amount of |iquid assets nust neet any cash flow
requi rements and conditions as set forth in a regul ation.

2. The assets in support of reserve liabilities of subdivision one of
this section shall neet quantitative and qualitative standards set forth
in regulations issued by the [superintendent] comr ssioner

8 30. This act shall take effect on the one hundred eightieth day
after it shall have becone a |law. Effective imediately, the addition
amendnent and/or repeal of any rule or regulation necessary for the
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1 inplenmentation of this act on its effective date are authorized to be
2 made and conpleted on or before such effective date.



