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STATE OF NEW YORK

1475--A
Cal. No. 73

2019- 2020 Regul ar Sessi ons

| N SENATE

January 15, 2019

Introduced by Sen. HOYLMAN -- read twice and ordered printed, and when
printed to be conmitted to the Cormittee on Consuner Protection --
reported favorably from said committee, ordered to first and second
report, ordered to a third reading, anended and ordered reprinted,
retaining its place in the order of third reading

AN ACT to anend the general business law, in relation to prohibiting
certain practices by businesses naki ng an autonmatic renewal or contin-
uous service offer to consuners in the state

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Legislative intent. It is the intent of the legislature to
end the practice of ongoing charging of consuner credit or debit cards
or third party paynment accounts wi thout the consuners' explicit consent
for ongoi ng shipnments of a product or ongoing deliveries of service.

8§ 2. The general business |aw is anended by adding a new article 29-BB
to read as foll ows:

ARTI CLE 29-BB
PRCOHI Bl TED SERVI CE OFFER PRACTI CES
Section 527. Definitions.
527-a. Unlawful practices.

8 527. Definitions. For the purposes of this article, the followng
definitions shall apply:

1. "Autommtic renewal" neans a plan or arrangenent in which a paid
subscription or purchasing agreenent is automatically renewed at the end
of a definite termfor a subsequent term

2. "Automatic renewal offer terns" nmeans the following clear and
conspi cuous di scl osures:

a. that the subscription or purchasing agreenent will continue unti
the consuner cancels;

b. the description of the cancellation policy that applies to the
offer;

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onmitted.
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c. the recurring charges that will be charged to the consuner's credit
or debit card or paynent account with a third party as part of the auto-
matic renewal plan or arrangenent, and that the anmpbunt of the charge may
change, if that is the case, and the anpunt to which the charge will
change, if known;

d. the length of the automatic renewal termor that the service is
continuous, unless the length of the termis chosen by the consuner; and

e. the m nimum purchase obligation, if any.

3. "Clear and conspicuous" nmeans in larger type than the surrounding
text, or in contrasting type, font, or color to the surrounding text of
the sane size, or set off fromthe surrounding text of the sane size by
synbols or other marks, in a manner that clearly calls attention to the
| anguage. In the case of an audio disclosure, "clear and conspicuous"
neans in a volune and cadence sufficient to be readily audible and
under st andabl e.

4. "Consuner" nmeans any individual who seeks or acquires, by purchase
or | ease, any goods, services, noney, or credit for personal, famly, or
househol d purposes.

5. "Continuous service" nmeans a plan or arrangenent in which a
subscription or purchasing agreenent continues until the consuner
cancel s the service

8§ 527-a. Unlawful practices. 1. It shall be unlawful for any business
nmaki ng an autonmatic renewal or continuous service offer to a consunmer in
this state to do any of the follow ng:

a. fail to present the automatic renewal offer terns or continuous
service offer terns in a clear and conspicuous nanner before the
subscription or purchasing agreenent is fulfilled and in visual proximn -
ty, or in the case of an offer conveyed by voice, in tenporal proximty,

to the request for consent to the offer. If the offer also includes a
free qift or trial, the offer shall include a clear and conspi cuous
expl anation of the price that will be charged after the trial ends or

the manner in which the subscription or purchasing agreenent pricing
will change upon conclusion of the trial

b. charge the consuner's credit or debit card or the consuner's
account with a third party for an autonmatic renewal or continuous
service without first obtaining the consuner's affirmative consent to
the agreenent containing the autonatic renewal offer terns or continuous
service offer ternms, including the terns of an autonmatic renewal offer
or continuous service offer that is made at a pronotional or discounted
price for alinmted period of tine; or

c. fail to provide an acknow edgnent that includes the autonmatic
renewal or continuous service offer terns, cancellation policy, and
information regarding how to cancel in a nmanner that is capable of being
retained by the consuner. If the offer includes a free qgift or trial
the business shall also disclose in the acknow edgnent how to cancel and
allow the consuner to cancel before the consunmer pays for the goods or
services.

2. A business that mnmkes an autonmtic renewal offer or continuous
service offer shall provide a toll-free telephone nunber, electronic
mai |l address, a postal address only when the seller directly bills the
consuner, or another cost-effective, tinely, and easy-to-use nechanism
for cancellation that shall be described in the acknow edgnent specified
in paragraph ¢ of subdivision one of this section.

3. In addition to the requirements of subdivision two of this section
a_consuner who accepts an automatic renewal or continuous service offer
online shall be allowed to termnate the automatic renewal or continuous
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service exclusively online, which my include a termnation enmi
formatted and provided by the business that a consuner can send to the
busi ness wi thout additional information.

4. |In the case of a material change in the terns of the automatic
renewal or continuous service offer that has been accepted by a consuner
in this state, the business shall provide the consuner with a clear and
conspicuous notice of the material change and provide information
regarding how to cancel in a manner that is capable of being retained by
the consuner

5. The requirenents of this article shall apply only prior to the
conpletion of the initial order for the autonmatic renewal or continuous
service, except as follows:

a. The requirenent in paragraph c of subdivision one of this section
may be fulfilled after conpletion of the initial order.

b. The requirenment in subdivision four of this section shall be
fulfilled prior to inplenentation of the material change.

6. In any case in which a business sends any goods, wares, nerchan-
dise, or products to a consuner., under a continhuous service agreenent or
automatic renewal of a purchase, without first obtaining the consuner's
affirmati ve consent, the goods, wares, nerchandise, or products shal
for all purposes be deened an unconditional gift to the consuner. who
may use or dispose of the sane in any nmanner he or she sees fit wthout
any obligation whatsoever on the consuner's part to the business,
including, but not limted to, bearing the cost of, or responsibility
for, shipping any goods, wares, nerchandise, or products to the busi-
ness.

7. \Wenever there shall be a violation of this section, an application
nmay be nmade by the attorney general in the nane of the people of the
state of New York to a court or justice having jurisdiction to issue an
injunction, and upon notice to the defendant of not |ess than five days.
to enjoin and restrain the continuance of such violations; and if it
shall appear to the satisfaction of the court or justice that the
def endant has in fact, violated this section, an injunction may be
issued by such court or justice, enjoining and restraining any further
violation, without requiring proof that any person has, in fact, been
injured or damaged thereby. In any such proceeding the court nay nmake
al l owances to the attorney general as provided in section eighty-three
hundred three of the civil practice law and rules, and direct restitu-
tion. In connection with any such proposed application, the attorney
general is authorized to take proof and nmake a determ nation of the
relevant facts and to i ssue subpoenas in accordance with the civil prac-
tice law and rules. Wenever the court shall determine that a violation
of this section has occurred, the court may inpose a civil penalty of
not nore than one hundred dollars for a single violation and not nore
than five hundred dollars for nultiple violations resulting from a
single act or incident. A knowing violation of this section shall be
puni shable by a civil penalty of not nore than five hundred dollars for
a single violation and not nore than one thousand dollars for nultiple
violations resulting froma single act or incident. No business shall be
deened to have violated the provisions of this section if such business
shows, by a preponderance of the evidence, that the violation was not
intentional and resulted froma bona fide error nade notw thstanding the
nai nt enance of procedures reasonably adopted to avoid such error.

8. The following are exenpt fromthe requirenents of this article:
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a. any service provided by a business or its affiliate where either
the business or its affiliate is doing business pursuant to a franchise
issued by a political subdivision of the state;

b. any entity requlated by the departnent of financial services;

C. security systemalarmoperators;

d. banks, bank holding conpanies, or the subsidiary or affiliate of
either, or credit unions or other financial institutions, licensed under
state or federal |law, and

e. sellers and adm nistrators of a service contract, as defined pursu-
ant to section seven thousand nine hundred two of the insurance |aw

8§ 3. This act shall take effect on the ninetieth day after it shall
have becone a | aw.




