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STATE OF NEW YORK

1454

2019- 2020 Regul ar Sessi ons

| N SENATE

January 15, 2019

Introduced by Sens. SANDERS, HOYLMAN, KENNEDY, KRUEGER, PARKER, RI VERA
SEPULVEDA, SERRANO -- read twi ce and ordered printed, and when printed
to be committed to the Comrmittee on Labor

AN ACT to anmend the labor law, in relation to enacting the "New York
state fair pay act”

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. The labor law is anended by adding a new article 21 to read

as foll ows:
ARTICLE 21
NEW YORK STATE FAI R PAY ACT

Section 750. Short title.

751. Findings and statenent of purpose.

752. Definitions.

753. Prohibition against discrinnation in wages.

754. O her prohibited acts.

755. Renedi es and enforcenent.

756. Regul ati ons.

8 750. Short title. This act shall be known and nay be cited as the
"New York state fair pay act".

8§ 751. Findings and statenment of purpose. (a) The legislature finds
the foll ow ng:

(1) Despite federal and state |aws banning discrimnation in enploy-
nent and pay, in both the private and public sector, wage differentials
persi st between wonen and nen and between minorities and non-nminorities
in the sane jobs and in jobs that are dissimlar but that require equiv-
alent conposites of skill, effort, responsibility and working condi -
tions;

(2) The existence of such wage differentials:

(A) depresses wages and living standards for enployees necessary for
their health and efficiency;

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
[-] is oldlawto be omtted.
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(B) reduces fanly incones and contributes to the higher poverty rates
anong fennl e-headed and minority househol ds;

(O prevents the maxinumutilization of the available | abor resources;

(D) tends to cause |abor disputes, thereby burdening. affecting. and
obstructing comerce;

(E) constitutes an unfair nmethod of conpetition; and

(F) violates the state's public policy against discrimnation

(3) Discrimnation in wage-setting practices has played a role in
depressing wages for wonen and minorities generally:;

(4) Many individuals work in occupations that are dom nated by indi-
viduals of their sane sex, race, and/or national origin, and discrim-
nation in hiring, job assignment and pronotion has played a role in
establishing and maintaining segregated work forces;

(5) Elimnating discrimnation in conpensation based on sex, race and
national origin would have positive effects, including:

(A) providing a solution to problens in the econony created by discri-
m natory wage differentials:;

(B) reducing the nunber of working wonen and people of color earning
| ow wages, thereby lowering their incidence of poverty during normal
working vears and in retirenent; and

(C) pronpting stable fanilies by raising famly incones.

(b) It is the purpose of this article to correct and as rapidly as
practicable to elimnate discrimnatory wage practices based on sex,
race and/or national origin.

8§ 752. Definitions. (a) The term"enploy" shall nean to suffer or
permt to work.

(b) The term "enpl oyee" shall nean any person enployed by an enpl oyer
and includes all of an enployer's permanent enpl oyees, whether working
full-tine or part-tine, and any tenporary enployee enployed by an
enployer for a period of at least three nonths. "Enployee" shall not
include any individual enployed by his or her parents, spouse or child.

(c) The term "enployer" shall nean any person who enploys four or nore
persons and includes the state and all political subdivisions thereof.

(d) The term "equivalent jobs" neans jobs or occupations that are
equal within the neaning of the Equal Pay Act of 1963, 29 U S. C
206(d), or jobs or occupations that are dissinmlar but whose require-
nents are equivalent, when viewed as a conposite of skills, effort,
responsibility and working conditions. Equi valency of skill, effort,
responsibility and working conditions shall be determ ned by utilizing
j ob conparison nethodol ogies that do not ignore or undervalue the worth
of jobs where wonen and mnorities are disproportionately represented.

(e) The term "person" shall nean one or nore individuals, partner-
ships, associations, corporations, limted liability conpanies, |ega
representatives, trustees, trustees in bankruptcy, receivers and the
state and all political subdivisions and agencies thereof.

(f) The term "l abor organization" shall nean any organization that
exists for the purpose, in whole or part, of collective bargaining or of
dealing with enployers concerning grievances, terns of conditions of
enploynent, or of other nmutual aid or protection in connection wth
enpl oynent .

(g) The term "wages" and wage "rates" shall include all conpensation
in any formthat an enployer provides to enployees in paynent for work
done or services rendered, including but not limted to base pay, bonus-
es, commissions, awards, tips, or various forns of non-nonetary conpen-
sation if provided in lieu of or in addition to nonetary conpensation

and that have econonic value to an enpl oyee
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8 753. Prohibition against discrimnation in wages. (a) It shall be an
unl awf ul enploynent practice in violation of this article for an enpl oy-
er to discrimnate between enployees on the basis of sex, race and/or
national origin by:

(1) paying wages to enployees at a rate |less than the rate paid to
enpl oyees of the opposite sex or of a different race or national origin
for work in equivalent jobs; and/or

2 aying wages to enployees in a job that is dom nated by enpl oyees
of a particular sex, race or national origin at a rate less than the
rate at which such enployer pays to enployees in another job that is
doni nated by enpl oyees of the opposite sex or of a different race or
national origin, for work on equivalent jobs.

(b) Notwi thstanding the provisions of subdivision (a) of this section
it shall not be an unlawful enploynent practice for an enployer to pay
different wage rates to enployees, where such paynents are nmade pursuant
to:

(1) a bona fide seniority or nerit system

(2) a bona fide systemthat neasures earnings by quantity or quality
of production;

(3) a bona fide system based on geographic differentials; or

(4 a bona fide factor other than sex, race or national origin. such
as education, training, or experience. Such factor: (A) shall not be
based upon or derived froma sex, race or national origin based differ-
ential in conpensation and (B) shall be job-related with respect to the
position in question and shall be consistent with busi ness necessity.
Such exception under this paragraph shall not apply when the enployee
denpnstrates (i) that an enployer uses a particular enploynent practice
that causes a disparate inpact on the basis of sex, race or national
origin, (ii) that an alternative enploynment practice exists that would
serve the sane business purpose and not produce such differential, and
(iii) that the enployer has refused to adopt such alternative practice

(c) For the purpose of subdivision (b) of this section, "business
necessity" shall be defined as a factor that bears a manifest relation-
ship to the enploynment in question.

(d) An enployer who is paying wages in violation of this section shal
not, in order to conply with the provisions of this section, reduce the
wage of any enpl oyee.

(e) No |abor organization or its agents representing enployees of an
enpl oyer havi ng enpl oyees subject to any provision of this chapter shal
cause or attenpt to cause such an enployer to discrininate against an
enpl oyee in violation of subdivision (a) of this section.

(f) An agreenent by any enployee to work for less than the conpen-
sation to which the enployee is entitled under this article shall not be
a bar to any action to which the enpl oyee would otherwi se be entitled to
enforce the provisions of this article.

(g) Nothing set forth in this section shall be construed to inpede
infringe or dimnish the rights and benefits which accrue to enployees

through bona fide collective bargaining agreenments, or otherw se dinn-
ish the integrity of the existing collective bargaining relationship.

(h) (1) The departnent shall promulgate regulations specifying the
criteria for determining whether a job is dom nated by enpl oyees of a
particular sex, race, or national origin. Criteria shall i ncl ude, but

not be limted to, factors such as whether the job has ever been fornal -
ly classified as or traditionally considered to be a "male" or "fenale"
or "white" or "mnority" job; whether there is a history of discrim-
nation against wonen and/or people of color wth regard to wages,
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assignnent or access to jobs, or other terns and conditions of enploy-
nent; and the denopgraphic conposition of the work force in equival ent
jobs e.qg., nunbers or percentages of wonen. nen, white persons and
people of color. The regulations shall not include a list of jobs.

(2) The departnent shall pronulgate regulations specifying the nethod-
ology for determning equivalent skill, effort, responsibility and worKk-
ing conditions. Any nethodology prescribed by the departnent shal
ensure that conparison systens do not ignore or undervalue the worth of
jobs where woren and ninorities are disproportionately represented.

(3) The equivalence of jobs doninated by enployees of a particular
sex, race or national origin relative to jobs dom nated by enpl oyees of
the opposite sex or of a different race or origin will be established
through the application of a single job conparison systemthat does not
systematically ignore or undervalue the job content of traditionally
female and mnority jobs.

8 754. O her prohibited acts. It shall be an unlawful enploynent prac-
tice in violation of this article for an enpl oyer:

(a) to take adverse actions or otherwise discrinmnate against any
i ndi vi dual because such individual has opposed any act or practice nade
unlawful by this article, has sought to enforce rights protected under
this article, or has testified, assisted, or participated in any nanner
in an investigation, hearing. or other proceeding to enforce this arti-
cle; or

(b) to discharge or in any other nmnner discrininate against., coerce
intinmdate, threaten, or interfere with any enpl oyee or any other person
because the enpl oyee inquired about, disclosed, conpared, or otherw se
di scussed the enployee's wages or the wages of any other enployee, or
because the enployee exercised, enjoyed, aided, or encouraged any other
person to exercise or enjoy any right granted or protected by this arti-
cle.

8§ 755. Renedies and enforcenent. (a) (1) The departnent shall receive,
investigate, and attenpt to resolve conplaints of violations of this
article.

(2) In the event the departnent is unable to reach a voluntary resol-
ution of a conplaint filed under this article, the departnent may bring
an _action in any court of conpetent jurisdiction to recover the equita-
ble and nonetary relief described in subdivision (b) of this section.

(3) Any suns recovered by the departnment pursuant to this paragraph
shall be paid directly to each enployee affected by the enployer's
unl awful acts.

(b) (1) In any action in which a court or jury finds that an enpl oyer
has engaged in acts in violation of this article, the court or jury
shall award to any affected enployee or enployees nonetary relief,
including back pay in an amunt equal to the difference between the
enpl oyee's actual earnings and what the enpl oyee would have earned but
for the enployer's unlawful practices, and an additional anmpunt in
conpensatory and punitive danmges, as appropriate.

(2) In any action in which a court or jury finds that an enpl oyer has
engaged in acts in violation of this article, the court shall enjoin the
enployver fromcontinuing to discrimnate against affected enpl oyees and
shall direct the enployer to conply with the provisions of this article;
and nmay order the enployer to take such additional affirmative steps as
are necessary, including reinstatenent or reclassification of affected
workers, to ensure an end to unlawful discrimnation

(3) In any action in which an affected enpl oyee or enployees prevai
in their clainms against enployers, the court may, in addition to any
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judgnent awarded to the plaintiffs, allow a reasonable attorney's fee
reasonabl e expert witness fees, and other costs of the action to be paid
by the enpl oyer.

(c) An action to recover the danages or equitable relief prescribed in
subdivision (b) of this section may be maintained against any enpl oyer
in any court of conpetent jurisdiction by any one or nore enployees or
their representative for or on behalf of:

1) the enpl oyees; or

(2) the enpl oyees and other enployees simlarly situated.

8 756. Requlations. The departnent shall prescribe such regulations as
are necessary to carry out the provisions of this article.

8§ 2. This act shall take effect on the one hundred twentieth day after
it shall have becone a | aw.




