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January 14, 2019

Introduced by Sen. BENJAMN -- read twice and ordered printed, and when
printed to be conmitted to the Committee on Crinme Victins, Cine and
Correction -- committee discharged, bill amended, ordered reprinted as
amended and reconmitted to said committee

AN ACT to anend the executive |law and the penal law, in relation to
revocation of presunptive release, parole, conditional release and
post -rel ease supervi sion

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Section 259 of the executive law is anmended by adding two
new subdivisions 5 and 6 to read as foll ows:

5. "Releasee" neans an individual released froman institution under
the jurisdiction of the departnent into the conmunity on tenporary
rel ease, presunptive release, parole, conditional release, post-release
supervision or nedical parole.

6. "Technical violation" neans any violation of a condition of conmu-
nity supervision other than an allegation of a crinmnal act that is
subsequently proven to be a conviction for a felony offense or that has
been proven to be a m sdeneanor offense under section 135.05 or 135.45
or article 120 or 130 of the penal |aw.

§ 2. Subdivision 3 of section 70.40 of the penal law, paragraphs (a)
and (b) as anended by section 127-h of subpart B of part C of chapter 62
of the laws of 2011 and paragraph (c) as anmended by chapter 478 of the
|l aws of 1973, is anended and a new subdivision 4 is added to read as
foll ows:

3. Delinquency. (a) Wwen a personis alleged to have violated the
terms of presunptive release or parole willfully for the purpose of
permanently avoiding supervision by failing to notify his or her commu-
nity supervision officer of a change in residence, failing to neke
office or witten reports as directed, or leaving the state of New York
or any other state to which the releasee is released or transferred, or

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
[-] is oldlawto be omtted.
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any area defined in witing by his parole officer, w thout perm ssion

and the state board of parole has declared such person to be delinquent,
the decl aration of delinquency shall interrupt the person's sentence as
of the date of the delinquency and such interruption shall continue

until the [Fe+u4n—eL—+he—peLson—Lo—an—fns++LH++en—unde+7Lhe—+u++sd+s++en

execution of the marrant.

(b) When a person is alleged to have violated the terns of his or her
conditional release or post-release supervision wllfully for the
pur pose of permanently avoiding supervision by failing to notify his or
her community supervision officer of a change in residence, failure to
nake office or witten reports as directed, or leaving the state of New
York or any other state to which the releasee is released or trans-
ferred., or any area defined in witing by his parole officer., wthout

perm ssi on and has been decl ared del i nquent by the parole board or the
local conditional release comission having supervision over such
person, the declaration of delinquency shall interrupt the period of
supervision or post-rel ease supervision as of the date of the delinquen-
cy. For a conditional release, such |nterrupt|on shaII continue until

sentence] execution of the warrant. For a person released to post-re-
| ease supervision, the provisions of section 70.45 of this article shal
appl y.

(c) Any tinme spent by a person in custody fromthe tine of |
ey] execution of a warrant pursuant to paragraph (a) of subdivision
three of section two hundred fifty-nine-i of the executive law to the
time service of the sentence resunmes shall be credited against the term
or nHX|nun1tern1of the |nterrupted sentence[——p#e¥+ded—

4, Earned tine credits. (a) After a person has begun a period of

conmunity supervision pursuant to this section and section 70.45 of this
article, such period shall be reduced by thirty days for every thirty
days that such person does not violate a condition of his or her comu-
nity supervision, provided the person is not subject to any sentence
with a maximumtermof life inprisonment. Any such awarded earned tine
credits shall be applied against such person's unserved portion of the
maximumterm aggregate maxinumterm or period of post-release super-
vision for any current sentence

(b) FEarned tine credits may be withheld or revoked only for the thir-
ty-day period commencing fromthe date of violative behavior sustained
at a final revocation hearing. except that earned tine credits nay be
withheld or revoked for the entire tine period during which a releasee
absconded from supervision, as sustained at a final revocation hearing,
and as defined in subparagraph (xii) of paragraph (f) of subdivision




OCOO~NOUIRWNPEF

S. 1343--A 3

three of section two hundred fifty-nine-i of the executive law. Earned
tinme credits may not be earned during a period of incarceration inposed
based on a sustained violation. A newthirty-day period shall comence
on the day the period of incarceration ends or an order is issued
restoring a person to supervision, whichever is earlier

(c) When a person is subject to nore than one period of community
supervision, the reduction authorized in this subdivision shall be
applied to every period of parole or conditional release to which the
person i s subject.

(d) FEarned tinme credits shall be awarded to all people subject to
conmmunity supervision at the tine this legislation becones effective
retroactive to the initial date the person began his or her earliest
current period of comunity supervision. The departnent shall have six
nonths fromthe effective date of this subdivision to calculate all such
retroactive earned tine credits; however, the departnent of corrections
and community supervision shall prioritize earned time credit calcu-
lations for releasees whose terns of community supervision are due to
term nate before the conclusion of such six nonths.

8 3. Paragraphs (d), (e) and (f) of subdivision 5 of section 70.45 of
the penal law, as anended by section 127-j of subpart B of part C of
chapter 62 of the lIaws of 2011, are amended to read as foll ows:

(d) When a person is alleged to have violated a condition of post-re-
| ease supervision wllfully for the purpose of permanently avoiding
supervision by failing to notify conmunity supervision officer of a
change in residence, failure to nmake office or witten reports as
directed, or leaving the state of New York or any other state to which
the releasee is released or transferred, or any area defined in witing
by his or her parole officer, wthout pernission and the department of
corrections and conmunity supervision has declared such person to be

delinquent: (i) the declaration of delinquency shall interrupt the peri-
od of post-release supervision; (ii) such interruption shall continue
until the person is restored to post-rel ease supervision; (iii) if the

person is restored to post-rel ease supervision without being returned to
the departnent of corrections and conmunity supervision, any tinme spent
in custody from the date of delinquency until restoration to post-re-
| ease supervision shall first be credited to the maximum or aggregate
maxi mum term of the sentence or sentences of inprisonnent, but only to
the extent authorized by subdivision three of section 70.40 of this
article. Any tine spent in custody solely pursuant to such delinquency
after conpletion of the maximum or aggregate nmaximum term of the
sentence or sentences of inprisonnment shall be credited to the period of
post-rel ease supervision, iif any; and (iv) if the person is ordered
returned to the department of corrections and comrunity supervision, the
person shall be required to serve the tinme assessnent before being
re-released to post-release supervision. [+a—the—event—thebalanrce—of

Lhe—#eﬂ§+n+ng—pe;+ed—eL—pesL—4eLease—supe4¥+s+en—+s—s+*—ﬂpnéhs—e¥—f+es§T

- ] 1Lf the
person is detained pursuant to paragraph (a) of subdivision three of
section two hundred fifty-nine-i of the executive law pending prelin-
nary or revocation hearings. the tine assessnent shall commence upon the
execution of the warrant. If a warrant was executed pursuant to para-

graph (a) of subdivision three of section two hundred fifty-nine-i of
the executive law but a crinmnal court released the person pending
prelimnary or revocation hearings, the tinme assessnment shall comence

upon the issuance of a determination after a final hearing that the
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person has violated one or nore conditions of community supervision, and
shall include the tinme period between execution of the warrant and
release of the person pending prelinmnary or revocation hearings. If a
rel easee is detained on bail pursuant to section 530.10 of the crinminal
procedure law, the tinme assessnent shall include any tine the releasee
spent in such detention. If a notice of violation was issued pursuant to
subdivision three of section two hundred fifty-nine-i of the executive
law, the tinme assessnment shall conmence upon the issuance of a determ -
nation after a final hearing that the person has viol ated one or nore
condi tions of supervision. Wile serving such assessnment, the person
shall not receive any good behavi or all owance pursuant to section eight
hundred three of the correction law. Any tine spent in custody fromthe
date of delinquency until return to the departnment of corrections and
conmunity supervision shall first be credited to the naxi mum or aggre-
gate maxi rumterm of the sentence or sentences of inprisonnment, but only
to the extent authorized by subdivision three of section 70.40 of this
article. The nmaxinmum or aggregate maxinum term of the sentence or
sentences of inprisonnment shall run while the person is serving such
time assessnent in the custody of the departnent of corrections and
comunity supervision. Any tine spent in custody solely pursuant to such
del i nquency after conpletion of the maxi mum or aggregate nmaxi mumterm of
the sentence or sentences of inprisonment shall be credited to the peri-
od of post-release supervision, if any.

8 4. Subparagraph (i) of paragraph (a) of subdivision 3 of section
259-i of the executive law, as anended by chapter 545 of +the laws of
2015, is amended and five new subparagraphs (iv), (v), (vi), (vii) and
(viii) are added to read as foll ows:

(i) I'f the parole officer having charge of a presunptively released,
paroled or conditionally released person or a person rel eased to post-
rel ease supervision or a person received under the uniformact for out-
of -state parolee supervision shall have [+easenable] probable cause to
believe that such person has lapsed into crimnal ways [e+—eerpany]|, or
has violated one or nmore conditions of his presunptive rel ease, parole,
conditional release or post-release supervision, such parole officer
shall report such fact to a nenber of the board, or to any officer of
t he departnent designated by the board, and thereupon a witten notice
of violation may be issued, or if the person would be subject to rein-
carceration pursuant to subparagraph (x) of paragraph (f) of this subdi-
vision should the violation be sustained at a final revocation hearing a
warrant may be issued for the retaking of such person and for his tenpo-
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rary detention in accordance with the rules of the board unless such
person has been determined to be currently unfit to proceed to trial or
is currently subject to a tenmporary or final order of observation pursu-
ant to article seven hundred thirty of the criminal procedure law, in
whi ch case no notice of violation or warrant shall be issued. The retak-
ing and detention of any such person may be further regulated by rules
and regulations of the departnment not inconsistent with this article. A
warrant issued pursuant to this section shall <constitute sufficient
authority to the superintendent or other person in charge of any jail,
penitentiary, |ockup or detention pen to whomit is delivered to hold in

temporary detention the person nanmed therei n[ —except—ithat—a—war+ant

up to twenty-four hours pending a recognizance hearing pu

subparagraph (iv) of this paragraph.

(iv) Upon execution of a warrant issued pursuant to this section, the
aut hori zed officer shall take the releasee to the local crimnal court
for a recognizance hearing. Such recognizance hearing shall comence
within twenty-four hours of the execution of the warrant.

(v) At a recogni zance hearing, the departnent shall have the burden to
denpnstrate to the court that the executed warrant was properly issued
pursuant to this section., including that there is probable cause to
believe that the rel easee has lapsed into crimnal ways or has violated
one or nore conditions of his presunptive release, parole, conditiona
rel ease or post-rel ease supervision in an inportant respect, and that
the releasee is potentially subject to incarceration pursuant to subpar-
agraph (x) of paragraph (f) of this subdivision.

(vi) At a recognized hearing. the court shall consider all available
evidence of the releasee's enploynent, famly and conmmunity ties includ-
ing length of residency in the comunity, history of reporting in a
tinely fashion to a parole or supervisory officer, and other indicators
of stability. At the conclusion of the recognizance hearing, the court
shall release the releasee on his or her own recogni zance unless the
court finds on the record that rel ease on recognizance will not reason-
ably assure the rel easee's appearance at subsequent prelimnary or revo-
cation hearings. In such instances, the court may order that the rel eas-
ee abide by the least restrictive non-nonetary condition or set of
conditions in the community necessary to reasonably ensur e t he

rel easee's appearance at subsequent prelinminary or revocation hearings.
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The rel easee shall not be required to pay for any part of the cost of
rel ease under non-npnetary conditions. The court nmay order that the
rel easee be detained pending prelinmnary or revocation hearings only
upon a finding that the rel easee currently presents a substantial risk
of willfully failing to appear at the prelimnary or revocation hearings
and that no non-nonetary condition or conbination of conditions in the
conmmunity wll reasonably assure the releasee's appearance at the
prelimnary or revocation hearings.

(vii) The alleged violator shall be pernmtted representation by coun-
sel at the recognizance hearing. In any case, including when a court is
called upon to evaluate the capacity of an alleged violator in a parole
recogni zance proceeding. where such person is financially unable to
retain counsel, the crimnal court of the city of New York, the county
court or district court in the county where the violation is alleged to
have occurred or where the hearing is held, shall assign counsel in
accordance with the county or city plan for representation placed in
operation pursuant to article eighteen-b of the county | aw

(viii) If areleasee is brought to a crinmnal court due to an arrest
for any felony or nisdeneanor charge and a parole warrant has been
issued, then the crimnal court's order pursuant to section 510.30 of
the crimnal procedure law shall control in determ ning whether the
rel easee shall be detained pending a prelimnary or revocation hearing.
If the crimnal court inposes bail pursuant to section 530.10 of the
crimnal procedure |law, and the rel easee-defendant secures release by
paying bail or by operation of law then the releasee shall not be
detained further based solely on the parole warrant.

8 5. Subparagraphs (i), (iii) and (iv) of paragraph (c) of subdivision
3 of section 259-i of the executive |aw, subparagraph (i) as anended by
section 11 of part E of chapter 62 of the |laws of 2003, and subpara-
graphs (iii) and (iv) as amended by section 1 of part E of chapter 56 of
the | aws of 2007, are amended and two new subparagraphs (ix) and (x) are
added to read as foll ows:

| (A) For any alleged technica violation, if a notice
violation was issued or a person was released on recognizance pursuant
to subparagraph (iv) of paragraph (a) of this subdivision, the depart-
nent shall within ten days of the issuance of the notice of violation or
the order of release on recognizance afford the person a prelinmnary
revocation hearing before a hearing officer designated by the depart-
nent. Such hearing officer shall not have had any prior supervisory
invol venent over the alleged violator. Such hearing shall not be held at
a correctional facility, detention center or |local correctional facili-
ty.

(B) For any alleged technical violation, if a court issued an order
detaining a person pursuant to subparagraph (iv) of paragraph (a) of
this subdivision and the person would be subject to reincarceration of
up to thirty days or nore pursuant to subparagraph (x) of paragraph (f)
of this subdivision should the violation be sustained at a final revoca-
tion hearing, then within five days of the issuance of the order of
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detention the departnent shall afford such person a prelininary revoca-
tion hearing before a hearing officer designated by the departnent. Such
hearing officer shall not have had any prior supervisory involvenent
over the alleged violator.

(iii) The alleged violator shall, [wthinthree—days—of—the—execution
of—+the—warrant] at the tinme a notice of violation is issued or at the
time of a recognizance hearing, be given witten notice of the tineg,
pl ace and purpose of the prelimnary hearing [whless—he—or—she—is

wi-thi-a—fve—days—ofthe—execution—ofthe—warrant], or if no prelimnary
hearing is required pursuant to this section, of the final revocation
hearing. The notice shall state what conditions of presunptive rel ease,
parol e, conditional release or post-release supervision are alleged to
have been violated, and in what manner; that such person shall have the
right to appear and speak in his or her own behal f; that he or she shal
have the right to introduce letters and docunents; that he or she my
present witnesses who can give relevant information to the hearing offi-
cer; that he or she has the right to confront the wi tnesses against him
or her; _and that such person shall have the right to representation by
counsel at any prelimnary and final revocation hearings. Adver se
w tnesses may be conpelled to attend the prelimnary hearing unless the
prisoner has been convicted of a newcrine while on supervision or
unl ess the hearing officer finds good cause for their non-attendance. As
far as practicable or feasible, any additional docunents having been
collected or prepared that support the charge shall be delivered to the
al | eged vi ol at or.

(iv) [Fhre—prelimrnaryhearing——shallbhe —schediled—to—take—place—no

j j -] The
standard of proof at the prelimnary hearing shall be probable cause to
believe that the presunptive rel easee, parolee, conditional rel easee or
person under post-rel ease supervision has violated one or nore condi-
tions of his or her presunptive rel ease, parole, conditional release or
post-rel ease supervision in an inportant respect. Proof of conviction of
a crime commtted while wunder supervision shall constitute probable
cause for the purposes of this section.

(ix) |If the hearing officer finds probable cause to believe that such
person has violated one or nore conditions of release in an inportant
respect, the releasee shall, at the conclusion of the prelininary hear-
ing be given witten notice of the tine, place and purpose of the fina
revocation hearing. The notice shall state what conditions of conmunity
supervision are alleged to have been violated, when, where and in what
manner; that such person shall have the right to representation by coun-
sel at any final revocation hearing; that such person shall have the
right to appear and speak in his or her own behalf; that he or she shal
have the right to introduce letters and docunents; that he or she nay
present wi tnesses who can give relevant information to the hearing offi-
cer; that he or she has the right to confront the witnesses against him
or her. As far as practicable or feasible, any additional docunents
having been collected or prepared that support the charge shall be
delivered to the rel easee. Adverse w tnesses nmay be conpelled to attend
the final revocation hearing unless the prisoner has been convicted of a
new crinme while on supervision or unless the hearing officer finds good
cause for their non-attendance.
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(x) The alleged violator shall be pernitted representation by counsel
at the prelimnary hearing. In any case, including when a court is
called upon to evaluate the capacity of an alleged violator in a parole
prelimnary proceeding, where such person is financially unable to
retain counsel, the crimnal court of the city of New York, the county
court or district court in the county where the violation is alleged to
have occurred or where the hearing is held, shall assign counsel in
accordance with the county or city plan for representation placed in
operation pursuant to article eighteen-b of the county | aw

8 6. Paragraph (f) of subdivision 3 of section 259-i of the executive
| aw, as anended by section 11 of part E of chapter 62 of the laws of
2003, subparagraph (v) as anended and subparagraph (xii) as added by
chapter 545 of the laws of 2015 and subparagraph (x) as anended by
section 38-f-1 of subpart A of part C of chapter 62 of the laws of 2011,
is amended to read as foll ows:

(f) (i) [Revesati-on—hear-rgs—shal—Dbe—schedul-ed—t-o—be—held—w-thi-r
paoby—days—of—the—prohable—canse—determination

] FEor any releasee

charged with a violation

(A If a court issued an order detaining such person pursuant to
subparagraph (iv) of paragraph (a) of this subdivision and the person
would be subject to reincarceration of up to seven days pursuant to
subparagraph (x) of this paragraph should the violation be sustained at
a final revocation hearing, then within two days of the issuance of the
order of detention, the departnent shall afford such person a fina
revocation hearing before a hearing officer designated by the depart-
nent. Such hearing officer shall not have had any prior supervisory
invol venent over the alleged violator. No prelimnary revocation hearing
shall be held in this instance.

(B) If a court issued an order detaining such person pursuant to
subparagraph (iv) of paragraph (a) of this subdivision and the person
would be subject to reincarceration of up to fifteen days pursuant to
subparagraph (x) of this paragraph should the violation be sustained at
a final revocation hearing, then within four days of the issuance of the
order of detention, the departnment shall afford such person a fina
revocation hearing before a hearing officer designated by the depart-
nent. Such hearing officer shall not have had any prior supervisory
invol venent over the alleged violator. No prelimnary revocation hearing
shall be held in this instance.

(C) If a court issued an order detaining such person pursuant to
subpar agr aph iV of aragraph (a) of this subdivision and the person
woul d be subject to reincarceration of up to thirty days or nbre pursu-
ant to subparagraph (x) of this paragraph should the violation be
sustained at a final revocation hearing. then within ten days after the
issuance of the order of detention., the departnent shall afford such
person a final revocation hearing before a hearing officer designated by
the departnent. Such hearing officer shall not have had any prior super-
visory involvenent over the alleged violator.

D If a notice of violation was issued or such person was rel eased on
recogni zance pursuant to subparagraph (iv) of paragraph (a) of this
subdivision, or the person is accused of a non-technical violation, the
departnent shall within thirty days of the issuance of the notice of
violation or the order of release on recognizance afford the person a
final revocation hearing before a hearing officer designated by the
departnent. Such hearing officer shall not have had any prior superviso-
ry involvenent over the alleged violator. Such hearing shall not be
held at a correctional facility, detention center or local correctiona
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facility. localities shall have six nonths fromthe date of the effec-
tive date of the chapter of the laws of twod thousand nineteen that
amended this paragraph to begin hold such hearings at allowable
| ocati ons.

(E) However, if an alleged violator requests and receives any post-
ponenent of his revocation hearing, or consents to a postponed revoca-
tion proceeding initiated by the board, or if an alleged violator, by
his actions otherw se precludes the pronpt conduct of such proceedings,
the time limt may be extended.

(ii) The revocation hearing shall be conducted by a presiding officer
who may be a menber or a hearing officer designated by the board in
accordance with rul es of the board.

(iii) Both the alleged violator and an attorney who has filed a notice
of appearance on his behalf in accordance with the rules of the board of
parole shall be given witten notice of the date, place and tine of the
hearing [ aes—seon—as—pessiblebut ot least fourteen—days—prior—fo—the
scheduled—date] pursuant to subparagraph (ix) of paragraph (c) of this
subdi vi si on.

(iv) The alleged violator shall be given witten notice of the rights
enunerated in subparagraph (iii) of paragraph (c) of this subdivision as
well as of his right to present nmitigating evidence relevant to restora-
tion to presunptive rel ease, parole, conditional release or post-rel ease
supervi sion and his right to counsel.

(v) The alleged violator shall be permtted representation by counsel
at the revocation hearing. In any case, including when a superior court
is called upon to evaluate the capacity of an alleged violator in a
parol e revocati on proceedi ng, where such person is financially unable to
retain counsel, the crinmnal court of the city of New York, the county
court or district court in the county where the violation is alleged to
have occurred or where the hearing is held, shall assign counsel in
accordance with the county or city plan for representation placed in
operation pursuant to article eighteen-B of the county law. He or she
shall have the right to confront and cross-exam ne adverse W tnesses,
unl ess there is good cause for their non-attendance as determ ned by the
presiding officer; present wi tnesses and docunentary evidence in defense
of the charges; and present wi tnesses and docunmentary evi dence relevant
to the question whether reincarceration of the alleged violator is
appropri at e.

(vi) At the revocation hearing, the charges shall be read and the
alleged violator shall be permtted to plead not guilty, guilty, guilty
wi th explanation or to stand nmute. As to each charge, evidence shall be

introduced through w tnesses and docunents, if any, in support of that
charge. At the conclusion of each witness's direct testinony, he shal
be made avail able for cross-examnation. If the alleged violator intends
to present a defense to the charges or to present evidence of mitigating
circunstances, the alleged violator shall do so after presentation of
all the evidence in support of a violation of presunptive release,
parol e, conditional release or post-rel ease supervision

(vii) Al persons giving evidence at the revocation hearing shall be
sworn before giving any testinony as provided by |aw.

(viii) At the conclusion of the hearing the presiding officer my
sustain any or all of the violation charges or nmay disniss any or al
violation charges. He may sustain a violation charge only if the charge
is supported by [a—p+reponderance—of—the—evi-dence—adduced] clear and
convincing evidence. Conduct that fornmed the basis of a crimnal case
shall not forma basis of a sustained parole violation if the crimnal




O©CoOoO~NOUP~WNE

S. 1343--A 10

court has adjudicated the matter wth an acquittal, adjournnment in
contenplation of dismssal, or violation.

(ix) If the presiding officer is not satisfied that there is [&

] clear and convincing evidence in support of the
violation, he shall dismss the violation, cancel the delingquency and
restore the person to presunptive rel ease, parole, conditional release
or post-rel ease supervi sion.

(x) If the presiding officer is satisfied that there is [a—preponder—
ahree—of] clear and convincing evidence that the alleged violator
violated one or nore conditions of release in an inportant respect, he
or she shall so find. For each violation found, the presiding officer
shall direct that no earned tine credits shall be awarded for the thirty
day period comencing fromthe date of the sustained violation.

(xi) Incarceration shall not be inposed for any of the follow ng
violations: (A) positive drug test for drugs or a controlled substance
wi t hout proper nedical authorization, or possession of drug parapher-
nalia, unless the releasee is subject to comunity supervision due to a
conviction for driving while ability inpaired at |least in part by drugs
pursuant to section eleven hundred ninety-two of the vehicle and traffic
law, (B) positive alcohol test or use or possession of alcohol, unless
the releasee is subject to community supervision due to a conviction for
driving while ability inpaired at least in part by alcohol or while
intoxicated pursuant to section eleven hundred ninety-two of the vehicle
and traffic law, (C failing to notify community supervision officer of
a change in enploynent or programstatus; (D) failing to notify conmuni -
ty supervision officer of a change in residence, absent clear and
convincing evidence that the releasee acted willfully for the purpose of
permanently avoi ding supervision; (E) violating curfew, (F) failure to
pay surcharges and fees, including fees inposed pursuant to section
60.35 of the penal law, sections eighteen hundred nine and eighteen
hundred nine-c of the vehicle and traffic law, or section 27.12 of the
parks, recreation and historic preservation law, (G being in the conpa-
ny of or fraternizing with any person with a crininal record or who has
been adjudicated a youthful offender, juvenile delingquent, juvenile or
adol escent offender; (H) failure to nake office or witten reports as
directed., absent clear and convincing evidence that the rel easee acted
willfully for the purpose of permanently avoiding supervision; (I) leav-
ing the state of New York or any other state to which the releasee is
released or transferred, or any area defined in witing by his parole
officer, without perm ssion, absent clear and convincing evidence that
the releasee acted wllfully for the purpose of permanently avoidi ng
supervision; (J) failure to notify community supervision officer of
contact with any law enforcenent agency, absent clear and convincing
evidence that the releasee intended to hide evidence of his or others
behavior that constitutes a violation of the penal law, (K) failure to
obey special conditions of conmmunity supervision, absent clear and
convincing evidence that the failure poses a substantial risk to public
saf ety and cannot be addressed safely in the comunity including wth
counseling or programring; and (L) obtaining a driver's license or driv-
ing a car with a valid driver's license, unless either action is explic-
itly prohibited by the person's conviction.

(xii) For each violation [se] found, the presiding officer may (A)
direct that the presunptive rel easee, parolee, conditional releasee or
person serving a period of post-release supervision be restored to
supervision; (B) as an alternative to reincarceration, direct the
presunptive releasee, parolee, conditional releasee or person serving a
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perlod of post-release superV|S|on [be—p#aeed——+n——a——papeLe-;#ans+¥+en

] receive re-entrv services in the
community fromaqualified nonprofit agencies; (C in the case of presunp-
tive rel easees, parolees or conditional rel easees, direct the violator's

relncarceratlon [ apd—fix—a date for —consideration by the board for

post-release supervision], sublect to the foIIomnnq I|n1tat|ons (1) for

absconding, which is defined as failing to notify his or her conmunity
supervision officer of a change in residence after a finding of clear
and convincing evidence that the releasee acted wllfully for the
pur pose of permanently avoiding supervision; failure to nmake office or
witten reports as directed after a finding of clear and convincing
evidence that the rel easee acted willfully for the purpose of pernmnent-
|y avoiding supervision; and leaving the state of New York or any other
state to which the releasee is released or transferred, or any area
defined in witing by his parole officer, without permssion, after a
finding of clear and convincing evidence that the rel easee acted will-
fully for the purpose of permanently avoiding supervision, up to seven
days incarceration nay be inposed for the first violation, up to fifteen
days incarceration may be inposed for the second violation, and up to
thirty days incarceration nmay be inposed for the third or any subsequent
violation; (2) for all other technical violations no period of reincar-
ceration may be inposed for the first and second substantiated technica

violations; up to seven days reincarceration nmay be inposed for the
third substantiated technical violation; up to fifteen days reincarcera-
tion may be inposed for the fourth substantiated technical violation; up
to thirty days reincarceration may be inposed for the fifth and subse-
quent substantiated technical violations; and (3) for non-technical
violations, up to ninety days reincarceration my be inposed. If a
warrant was executed pursuant to subparagraph (iv) of paragraph (a) of
this subdivision and the person was detained pursuant to such subpara-
graph pending prelimnary or revocation hearings, any period of incar-
ceration inposed pursuant to this paragraph shall be counted from the
date of the execution of the warrant. If a warrant was executed pursuant
to subparagraph (iv) of paragraph (a) of this subdivision but a crimnal
court released the person pending prelimnary or revocation hearings,
any period of incarceration inposed pursuant to this paragraph shall be
counted fromthe date of issuance of a determination after a final hear-
ing that the person has violated one or nore conditions of community
supervision, and the tinme between execution of the warrant and rel ease
of the person pending prelimnary or revocation hearings shall count
toward the period of reincarceration inposed pursuant to this paragraph.
If a releasee is detained on bail pursuant to section 530.10 of the
crimnal procedure law, any tine the person spent in detention on bai

shall count towards any period of incarceration inposed pursuant to this
paragraph. In all cases, the presiding officer shall inpose the |east
restrictive reasonable sanction. Any periods of reincarceration shal

run concurrently if nore than one violation is adjudicated at a tine. |f
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a period of incarceration is inposed pursuant to this paragraph, the
rel easee shall be released from custody upon expiration of the period or
the end of the releasee's period of community supervision, whichever
shall be sooner. For the violator serving an indeterm nate sentence who
while re-incarcerated has not been found by the departnment to have
commtted a serious disciplinary infraction, such violator shall be
re-released on the date fixed at the revocation hearing. For the viola-
tor serving an indeterm nate sentence who has been found by the depart-
ment to have commtted a serious disciplinary infraction while re-incar-
cerated, the departnent shall refer the violator to the board for
consideration for re-release to conmunity supervision. Upon such refer-
ral the board may waive the personal interview between a nenber or
menbers of the board and the violator to determine the suitability for
re-rel ease when the board directs that the violator be re-rel eased upon
expiration of the tinme assessnent. The board shall retain the authority
to suspend the date fixed for re-release based on the violator's comm s-
sion of a serious disciplinary infraction and shall in such case require
a personal interview be conducted within a reasonable tinme between a
panel of nenbers of the board and the violator to determne suitability
for re-release. If an interviewis required, the board shall notify the
violator in advance of the date and tinme of such interview in accordance
with the rules and regul ati ons of the board.

[669] (xiii) If the presiding officer sustains any violations, he
must prepare a witten statenent, to be nmade available to the all eged
violator and his counsel, indicating the evidence relied upon and the

reasons for revoking presunptive rel ease, parole, conditional release or
post-rel ease supervision, and for the disposition nmade.

[64] (xiv) If at any time during a revocation proceeding the
all eged violator, his or her counsel, or an enployee of the departnent
contends, or if it reasonably appears to the hearing officer, that the
all eged violator is an incapacitated person as that termis defined in
subdi vision one of section 730.10 of the crimnal procedure |aw and no
judicial determ nation has been nade that the alleged violator is an
i ncapacitated person, the revocation proceeding shall be tenporarily
stayed until the superior court determ nes whether or not the person is
fit to proceed. The matter shall be pronptly referred to the superior
court for determ nation of the alleged violator's fitness to proceed in
a manner consistent with the provisions of article seven hundred thirty
of the crimnal procedure |aw, provided however that the superior court
shal | i medi ately appoi nt counsel for any unrepresented all eged viol ator
eligible for appointed counsel under subparagraph (v) of this paragraph
[ g, ) . : ; !
chapter]. The court shall decide whether or not the alleged violator is
incapacitated within thirty days of the referral fromthe hearing offi-
cer. If the court determines that the alleged violator is not an inca-
paci tated person, the court shall order that the matter be returned to
the board of parole for continuation and disposition of the revocation
proceeding. If the court determines that the alleged violator is an
i ncapacitated person and if no felony charges are pendi ng agai nst the
all eged violator, the court shall issue a final order of observation
commtting such person to the custody of the comm ssioner of nental
heal th or the conmi ssioner of developnental disabilities for care and
treatnent in an appropriate institution in a manner consistent wth
subdi vi si on one of section 730.40 of the crinminal procedure law. If a
final order of observation has been issued pursuant to this section, the
hearing officer shall dismss the violation charges and such di sm ssa
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shall act as a bar to any further proceeding under this section against
the alleged violator for such violations. If felony crimnal charges are
pendi ng at any tinme against an alleged violator who has been referred to
superior court for a fitness evaluation but before a determ nation of
fitness has been nade pursuant to this section, the court shall decide
whet her or not the alleged violator is incapacitated pursuant to article
seven hundred thirty of the crimnal procedure |aw and the revocation
proceedi ng shall be held in abeyance wuntil such decision has been
reached. The hearing officer shall adopt the capacity finding of the
court and either ternminate the revocation process if an order of obser-
vation has been made by the court or proceed with the revocation hearing
if the alleged violator has been found not to be an incapacitated
per son.

8§ 7. Section 259-i of the executive law is anended by adding a new
subdivision 9 to read as foll ows:

9. The board shall pronulgate rules and regulations to facilitate the
presence of nonprofit service providers able to offer relevant comuni-
ty-based services to releasees at all prelinnary and final revocation
hearings for the purpose of hel ping people subject to community super-
vision successfully conplete such supervision and avoid future such
supervision, and to help ensure presiding officers inpose the |east
restrictive reasonable sanction for any violation of commnity super-
Vi si on.

§ 8. This act shall take effect on the ninetieth day after it shal
have beconme a |law, provided however the department of corrections and
comuni ty supervision shall have six nonths fromthe effective date of
this act to begin holding prelimnary revocation hearings required by
the anendnments to paragraph (c) of subdivision 3 of section 259-i of the
executive | aw made by section five of this act. Provided further, howev-
er, that the board of parole shall have two nonths from the effective
date of this act to identify each rel easee incarcerated for a sustained
parole violation and deterni ne whether incarceration nmay be inposed for
the sustained parole violation pursuant to subparagraph (xi) of para-
graph (f) of subdivision 3 of section 259-i of the executive l|aw, as
added by section six of this act. If no incarceration nmay be inposed
pursuant to such subparagraph, the board shall imrediately restore the
releasee to conmunity supervision. If the rel easee may be incarcerated
for the sustained violation the board shall fix a new date for release
pursuant to subparagraph (xii) of paragraph (f) of subdivision 3 of
section 259-i of the executive |law, as anmended by section six of this

act. If such release date has passed, the board shall inmediately
restore the rel easee to comunity supervision. Provided further, howev-
er, the departnment of corrections and community supervision shall have

six months fromthe effective date of this act to set up the final revo-
cation hearing courtroons that are not at correctional facilities for
peopl e who are not detained pending their hearing pursuant to the anend-
nments to paragraph (f) of subdivision 3 of section 259-p of the execu-
tive | aw as nade by section six of this act. Effective imediately, the
addition, anmendment and/or repeal of any rule or regulation necessary
for the inplementation of this act on its effective date are authorized
and directed to be made and conpl eted on or before such effective date.



