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STATE OF NEW YORK

1077

2019- 2020 Regul ar Sessi ons

| N SENATE

January 10, 2019

Introduced by Sen. PERSAUD -- read twi ce and ordered printed, and when
printed to be conmitted to the Committee on Codes

AN ACT to anmend the penal law and the crimnal procedure law, in
relation to sentencing and resentencing in donmestic viol ence cases

The People of the State of New York, represented in Senate and Assem
bly., do enact as follows:

Section 1. Section 60.12 of the penal |aw, as added by chapter 1 of
the laws of 1998, is amended to read as foll ows:

§ 60.12 Authorized disposition; alternative [indetersrate] sentence [ef
pi-sonrent] ; donestic viol ence cases.

1. Notwithstanding any other provision of |law, where a court is inmpos-

ing sentence upon a person pursuant to sectlon 70 00 70. 02 [upen—a

secti+onr], 70.06 or subdivision tmo or three of sectlon 70 71 of th|s
title, other than for an offense defined in |

] section 125.26, 125.27, subdivision five of section
125.25, or article 490 of this chapter, or for an offense which would
require such person to register as a sex offender pursuant to article
six-C of the correction law, an attenpt or conspiracy to conmt any such
offense, and is authorized or required pursuant to [sueh—section]
sections 70.00, 70.02, 70.06 or subdivision tw or three of section
70.71 of this title to inpose a [deterwnate] sentence of inprisonnent
[ Fe+——such—offense], the court, upon a deternination follow ng a hearing
that (a) at the tinme of the instant offense, the defendant was [the] a
victimof donestic violence subjected to substantial physical, sexual or
psychol ogi cal abuse [by—+he—¥+sL+ﬂme+—+n+ended—¥+€%+n+ei—saeh—e##ense{
inflicted by a nmenber of the sanme famly or household as the defendant
as such term is defined in subdivision one of section 530.11 of the
crimnal procedure law, (b) such abuse was a significant contributing

factor [iP—ecausing—the—defendanttocommit—such-oifense—and] to the
defendant's crimnal behavior; (c) [the—v-ectim—or—ntended—wctim—of
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having regard for the nature and circunstances of the crine and the
history, character and condition of the defendant, that a sentence of
inprisonnent pursuant to section 70.00, 70.02 or 70.06 of this title
woul d be unduly harsh may instead inpose a sentence in accordance with
this section.

A court nmy deternine that such abuse constitutes a significant
contributing factor pursuant to paragraph (b) of this subdivision
regardl ess of whether the defendant raised a defense pursuant to article
thirty-five, article forty, or subdivision one of section 125.25 of this

chapter.

At _the hearing to determ ne whether the defendant should be sentenced
pursuant to this section, the court shall consider oral and witten

argunents, take testinobny fromw tnesses offered by either party, and
consider relevant evidence to assist in making its deternmnation. Reli-
abl e hearsay shall be adnissible at such hearings.

Where a court would otherwi se be required to i npose a sentence pursuant
to section 70.02 of this title, the court may inpose a definite sentence

of inprisonnent of one year or less, or probation in accordance with the
provi sions of section 65.00 of this title, or may fix a determnate term
of inprisonnent as foll ows:

(a) For a class B felony, the termnust be at |east [six—years] one
year and nust not exceed [twerty—five] five years;

(b) For a class C felony, the termnust be at |east [four—anrd—one—hali
years] one year and nust not exceed [f+teer] three and one-half years;

(c) For aclass D felony, the termnust be at |east [three—years] one
year and nust not exceed [sewen] two years; and

(d) For a class E felony, the termnust be [atteast—three—years] one
year and nust not exceed [feu+] one and one-half years.

3. [ The—mini . ; . .

the—sentence] Wiere a court would otherwise be required to inpose a
sentence for a class A felony offense pursuant to section 70.00 of this
title, the court may fix a deternminate termof inprisonnment of at | east
five vears and not to exceed fifteen years.

4. \Were a court would otherwise be required to inpose a sentence for
a class A felony offense pursuant to subparagraph (i) of paragraph (b)
of subdivision two of section 70.71 of this title, the court may fix a
deternmnate termof inprisonnent of at least five years and not to

exceed eight years.

5. Were a court would otherwi se be required to i npose a sentence for
a class A felony offense pursuant to subparagraph (i) of paragraph (b)

of subdivision three of section 70.71 of this title, the court may fix a
deternminate term of inprisonnent of at least five years and not to
exceed twel ve years.

6. Wiere a court would otherwise be required to inpose a sentence for
a class A felony offense pursuant to subparagraph (ii) of paragraph (b)
of subdivision two of section 70.71 of this title, the court may fix a
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deternminate termof inprisonnent of at |east one year and not to exceed
three years.

7. \Were a court would otherwi se be required to inpose a sentence for
a class A felony offense pursuant to subparagraph (ii) of paragraph (b)
of subdivision three of section 70.71 of this title, the court may fix a
deternmnate term of inprisonnent of at least three years and not to
exceed six years.

8. Were a court would otherwise be required to inpose a sentence
pursuant to subdivision six of section 70.06 of this title, the court
may fix a termof inprisonnment as foll ows:

(a) For a class B felony, the termnust be at least three years and
nust not exceed eight years;

(b) For a class Cfelony, the termnust be at |east two and one-half
years and nust not exceed five years;

(c) For aclass Dfelony, the termnust be at |least two years and nust
not exceed three years;

(d) For a class E felony, the termnust be at |east one and one-half
years and nust not exceed two years.

9. Wiere a court would otherwi se be required to inpose a sentence for
a class B, C__Dor E felony offense pursuant to section 70.00 of this
title, the court may inpose a sentence in accordance with the provisions
of subdivision two of section 70.70 of this title.

10. Except as provided in subdivision seven of this section, where a
court would otherwi se be required to inpose a sentence pursuant to
subdi vision three of section 70.06 of this title, the court may inpose a
sentence in accordance with the provisions of subdivision three of
section 70.70 of this title.

11. Where a court would otherwi se be required to inpose a sentence
pursuant to subdivision three of section 70.06 of this title, where the
prior felony conviction was for a felony offense defined in section
70.02 of this title, the court may inpose a sentence in accordance with
the provisions of subdivision four of section 70.70 of this title.

8§ 2. Paragraphs (a), (b), (c), (d), (e) and (f) of subdivision 2 of
section 70.45 of the penal |aw, as anmended by chapter 7 of the | aws of
2007, are anended to read as foll ows:

(a) such period shall be one year whenever a determnate sentence of
i mprisonnment is inposed pursuant to subdivision two of section 70.70 of
this article or subdivision nine of section 60.12 of this title wupon a
conviction of a class D or class E fel ony of fense;

(b) such period shall be not |ess than one year nor nore than two
years whenever a determi nate sentence of inprisonnment is inposed pursu-
ant to subdivision two of section 70.70 of this article or subdivision
nine of section 60.12 of this title upon a conviction of a class B or
class C felony offense;

(c) such period shall be not less than one year nor nore than two
years whenever a determ nate sentence of inprisonnent is inmposed pursu-
ant to subdivision three or four of section 70.70 of this article upon
conviction of a class D or class E felony offense or subdivision ten of
section 60.12 of this title;

(d) such period shall be not |less than one and one-half years nor nore
than three years whenever a deterninate sentence of inprisonnment is
i nposed pursuant to subdivision three or four of section 70.70 of this
article upon conviction of a class B felony or class C felony offense[+]
or subdivision eleven of section 60.12 of this title;

(e) such period shall be not |ess than one and one-half years nor nore
than three years whenever a deternmi nate sentence of inprisonnment is
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i nposed pursuant to subdivision three of section 70.02 of this article
or subdivision tw or eight of section 60.12 of this title upon a
conviction of a class D or class E violent felony offense or subdivision
four, five, six, or seven of section 60.12 of this title;

(f) such period shall be not |less than two and one-half years nor nore
than five years whenever a determinate sentence of inprisonnent is
i mposed pursuant to subdivision three of section 70.02 of this article
or subdivision two or eight of section 60.12 of this title upon a
conviction of a class B or class C violent felony offense.

8 3. The criminal procedure law is anended by adding a new section
440.47 to read as foll ows:

8 440.47 Mbtion for resentence; donestic violence cases.

1. (a) Notwithstanding any contrary provision of |law any person
confined in an institution operated by the departnent of correction and
community supervision serving a sentence with a mninumor determnate
termof eight years or nore for an offense comritted prior to the effec-
tive date of this section and eligible for an alternative sentence
pursuant to section 60.12 of the penal law may, on or after such effec-
tive date, submt to the judge or justice who inposed the original
sent ence upon such person a request to apply for resentencing in accord-
ance with section 60.12 of the penal law. Such person nust include in
his or her request docunentation proving that she or he is confined in
an_institution operated by the departnment of corrections and conmunity
supervision serving a sentence with a mninmum or deterninate term of
eight years or nore for an offense committed prior to the effective date
of this section and that she or he is serving such sentence for any
offense eligible for an alternative sentence under section 60.12 of the
penal | aw.

(b) If, at the tine of such person's request to apply for resentencing
pursuant to this section, the original sentencing judge or justice is a
judge or justice of a court of conpetent jurisdiction, but such court is
not the court in which the original sentence was inposed, then the
request shall be randomly assigned to another judge or justice of the
court in which the original sentence was inposed. |f the original
sentencing judge is no longer a judge or justice of a court of conpetent
jurisdiction, then the request shall be randomly assigned to another
judge or justice of the court.

(c) If the court finds that such person has net the requirenents to
apply for resentencing in paragraph (a) of this subdivision, the court
shall notify such person that he or she may submt an application for
resentencing. Upon such notification, the person may request that the
court assign him or her an attorney for the preparation of and
proceedings on the application for resentencing pursuant to this
section. The attorney shall be assigned in accordance wth t he
provisions of subdivision one of section seven hundred seventeen and
subdi vi sion four of section seven hundred twenty-two of the county [|aw
and the related provisions of article eighteen-A of such | aw

(d) If the court finds that such person has not net the requirenents
to apply for resentencing in paragraph (a) of subdivision one of this
section, the court shall notify such person and dismiss his or her
request without prejudice.

2. (a) Upon the court's receipt of an application for resentencing.
the court shall pronptly notify the appropriate district attorney and
provide such district attorney with a copy of the application.

(b) If the judge or justice that received the application is not the

original sentencing judge or justice, the application nay be referred to
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the original sentencing judge or justice provided that he or she is a
judge or justice of a court of conpetent jurisdiction and that the
applicant and the district attorney agree that the application should be
referred.

(c) An application for resentencing pursuant to this section nust
include at least two pieces of evidence corroborating the applicant's
claimthat he or she was, at the tine of the offense. a victim of dones-
ti vi ol ence subjected to substantial physical, sexual or psychol ogical
abuse inflicted by a nenber of the sane famly or household as the
applicant as such termis defined in subdivision one of section 530.11
of this chapter.

At | east one piece of evidence nust be either a court record., pre-sen-
tence report. social services record. hospital record. sworn statenent
from a witness to the donmestic violence, |law enforcenent record, dones-
tic incident report, or order of protection. QG her evidence may
include, but shall not be limted to, local and state departnent of
corrections records, a showing based in part on docunentation prepared
at  or near the tine of the comrmission of the offense or the prosecution
thereof tending to support the person's claim or when there is verifi-
cation of consultation with a licensed nedical or nmental health care
provider, enployee of a court acting within the scope of his or her
enploynent, nenber of the clergy, attorney, social worker, or rape
crisis counselor as defined in section forty-five hundred ten of the
civil practice law and rules, or other advocate acting on behalf of an
agency that assists victins of donestic violence for the purpose of
assisting such person wth donestic violence victim counseling or
support.

(d) If the court finds that the applicant has not conplied wth the
provi sions of paragraph (c) of this subdivision, the court shall disniss
the application without prejudice.

(e) If the court finds that the applicant has conplied with the

rovi sions of paragraph (c) of this subdivision, the court shall conduct
a hearing to aid in nmaking its deternination of whether the applicant
shoul d be resentenced in accordance with section 60.12 of the penal |aw
At such hearing the court shall determine any controverted issue of fact
relevant to the issue of sentencing. Reliable hearsay shall be adm ssi -
ble at such hearings.

The court may consider any fact or circunstances relevant to the inpo-
sition of a new sentence which are submitted by the applicant or the
district attorney and may, in addition, consider the institutiona
record of confinenent of such person, but shall not order a new pre-sen-
tence investigation and report or entertain any matter challenging the
underlying basis of the subject conviction. The court's consideration of
the institutional record of confinenent of such applicant shall include,
but not be limted to, such applicant's participation in or willingness
to participate in progranm ng such as donestic violence, parenting and
subst ance abuse treatnent while incarcerated and such applicant's disci-
plinary history. The fact that the applicant may have been unable to
participate in treatnent or other programm ng while incarcerated despite
such applicant's willingness to do so shall not be considered a negative
factor in determning a notion pursuant to this section.

(f) If the court determines that the applicant should not be resen-
tenced in accordance with section 60.12 of the penal law, the court
shall informsuch applicant of its decision and shall enter an order to
that effect. Any order issued by a court pursuant to this section nust
include witten findings of fact and the reasons for such order
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(g) If the court determines that the applicant should be resentenced
in accordance with section 60.12 of the penal law, the court shall noti-
fy the applicant that., wunless he or she withdraws the application or
appeals fromsuch order, the court will enter an order vacating the
sentence originally inposed and inposing the new sentence to be inposed
as authorized by section 60.12 of the penal law Any order issued by a
court pursuant to this section nust include witten findings of fact and
the reasons for such order.

3. An appeal may be taken as of right in accordance with applicable
provisions of this chapter: (a) froman order denying resentencing; or
(b) froma new sentence inposed under this provision and nay be based on
the grounds that (i) the termof the new sentence is harsh or excessiVve;
or (ii) that the termof the new sentence is unauthorized as a natter of
law. An appeal in accordance wth the applicable provisions of this
chapter may also be taken as of right by the applicant from an order
specifying and informng such applicant of the termof the deterninate
sentence the court would inpose upon resentencing on the ground that the
termof the proposed sentence is harsh or excessive; upon renand to the
sentencing court follow ng such appeal the applicant shall be given an
opportunity to withdraw an application for resentencing before any
resentence is inposed. The applicant may request that the court assign
himor her an attorney for the preparation of and proceedings on any
appeals regarding his or her application for resentencing pursuant to
this section. The attorney shall be assigned in accordance wth the
provisions of subdivision one of section seven hundred seventeen and
subdi vi sion four of section seven hundred twenty-two of the county [aw
and the related provisions of article eighteen-A of such | aw

4. |n calculating the newtermto be served by the applicant pursuant
to section 60.12 of the penal |law, such applicant shall be credited for
any jail tinme credited towards the subject conviction as well as any

period of incarceration credited toward the sentence originally inposed.

8 4. Subdivision 1 of section 450.90 of the crinminal procedure |aw, as
anended by section 10 of part AAA of chapter 56 of the |aws of 2009, is
anended to read as foll ows:

1. Provided that a certificate granting |eave to appeal is issued
pursuant to section 460.20, an appeal may, except as provided in subdi-
vision two, be taken to the court of appeals by either the defendant or
the people fromany adverse or partially adverse order of an internedi-
ate appellate court entered upon an appeal taken to such internediate
appel l ate court pursuant to section 450.10, 450.15, or 450.20, or from
an order granting or denying a notion to set aside an order of an inter-
medi ate appellate court on the ground of ineffective assistance or
wrongful deprivation of appellate counsel, or by either the defendant or
the people fromany adverse or partially adverse order of an internedi-
ate appellate court entered upon an appeal taken to such internediate
appel late court froman order entered pursuant to section 440.46 or
section 440.47 of this chapter. An order of an internedi ate appellate
court is adverse to the party who was the appellant in such court when
it affirms the judgnment, sentence or order appealed from and is adverse
to the party who was the respondent in such court when it reverses the
j udgnent, sentence or order appealed from An appellate court order
whi ch nodi fies a judgnent or order appealed fromis partially adverse to
each party.

§ 5. Paragraph (a) of subdivision 2 of section 390.50 of the crim nal
procedure |law, as anended by section 5 of part OO of chapter 56 of the
| aws of 2010, is anended to read as foll ows:
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(a) Not less than one court day prior to sentencing, unless such time
requirement is waived by the parties, the pre-sentence report or neno-
randum shall be made available by the court for exam nation and for
copyi ng by the defendant's attorney, the defendant hinself, if he has no
attorney, and the prosecutor. In its discretion, the court may except
fromdisclosure a part or parts of the report or menoranda which are not
rel evant to a proper sentence, or a diagnostic opinion which mght seri-
ously disrupt a programof rehabilitation, or sources of information
whi ch have been obtained on a prom se of confidentiality, or any other
portion thereof, disclosure of which would not be in the interest of
justice. In all cases where a part or parts of the report or nenoranda
are not disclosed, the court shall state for the record that a part or
parts of the report or nmenoranda have been excepted and the reasons for
its action. The action of the court excepting information from disclo-
sure shall be subject to appellate review. The pre-sentence report shal
be made avail able by the court for exam nation and copying in connection
with any appeal in the case, including an appeal under this subdivision.
Upon witten request, the court shall nake a copy of the presentence
report, other than a part or parts of the report redacted by the court
pursuant to this paragraph, available to the defendant for use before
the parole board for release consideration or an appeal of a parole
board determination or an application for resentencing pursuant to
section 440.46 or 440.47 of this chapter. In his or her witten request
to the court the defendant shall affirmthat he or she anticipates an
appearance before the parole board or intends to file an admnistrative
appeal of a parole board determination or neets the eligibility criteria
for and intends to file a notion for resentencing pursuant to 440.46 of
this chapter or has received notification fromthe court which received
his or her request to apply for resentencing pursuant to section 440.47
of this chapter confirmng that he or she is eligible to submt an
application for resentencing pursuant to section 440.47 of this chapter.
The court shall respond to the defendant's witten request within twenty
days fromreceipt of the defendant's witten request.

§ 6. This act shall take effect inmmediately; provided, however, that
sections one and two of this act shall apply to offenses committed on,
after and prior to such effective date where the sentence for such
of fense has not yet been inposed; provided, further that sections three,
four and five of this act shall take effect on the ninetieth day after
it shall have becone a | aw.




