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| N SENATE

(Prefiled)
January 9, 2019

Introduced by Sen. KAM NSKY -- read twice and ordered printed, and when
printed to be conmitted to the Committee on Codes

AN ACT to anend the penal law and the crimnal procedure law, in
relation to bribery and abuse of public trust

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Section 200.03 of the penal law, as anended by section 18
of subpart A of part H of chapter 55 of the |aws of 2014, is anended to
read as foll ows:

§ 200.03 Bribery in the second degree.

A person is guilty of bribery in the second degree when he confers, or
offers or agrees to confer, any benefit valued in excess of [#H-we] oaone
t housand dol |l ars upon a public servant [udpehr—anRr—agreerert—or—dhderstand—
Frg] with an intent to influence that such public servant's vote, opin-
i on, judgnent, action, decision or exercise of discretion as a public
servant will thereby be influenced.

Bribery in the second degree is a class C fel ony.

8§ 2. Section 200.04 of the penal |law, as anended by section 19 of
subpart A of part H of chapter 55 of the laws of 2014, is anended to
read as foll ows:

§ 200.04 Bribery in the first degree.

A person is quilty of bribery in the first degree when the person
confers, or offers or agrees to confer: (1) any benefit wupon a public
servant [spenr—an—agreerent—or—understanding] with an intent to influence
that such public servant's vote, opinion, judgnent, action, decision or
exercise of discretion as a public servant will thereby be influenced in
the investigation, arrest, detention, prosecution or incarceration of
any person for the conm ssion or alleged comm ssion of a class A felony
defined in article two hundred twenty of this part or an attenpt to
commt any such class A felony; or (2) any benefit valued in excess of

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onmitted
LBD03415-01-9



OCOO~NOUIRWNPEF

S. 100 2

[ ore—hundred] three thousand dollars upon a public servant [udypeon—an
agreenrent—or—understanding] with an intent to influence that such public
servant's vote, opinion, judgment, action, decision or exercise of
discretion as a public servant will thereby be influenced.

Bribery in the first degree is a class B felony.

8§ 3. Section 200.00 of the penal |aw, as anended by chapter 833 of the
|l aws of 1986, is anmended to read as foll ows:

§ 200.00 Bribery in the third degree.

A person is guilty of bribery in the third degree when he confers, or
offers or agrees to confer, any benefit upon a public servant [udpesr—an
agreenent—or—understandinrg] with an intent to influence that such public
servant's vote, opinion, judgment, action, decision or exercise of
discretion as a public servant will thereby be influenced.

Bribery in the third degree is a class D fel ony.

8 4. Subdivision 1 of section 80.00 of the penal law, as anended by
section 27 of subpart A of part H of chapter 55 of the |aws of 2014, is
amended to read as foll ows:

1. A sentence to pay a fine for a felony shall be a sentence to pay an
anount, fixed by the court, not exceeding the higher of

a. five thousand dollars; or

b. doubl e the amobunt of the defendant's gain from the conmission of
the crine or, if the defendant is convicted of a crinme defined in arti-
cle four hundred ninety-six of this chapter, any higher anmpbunt not
exceeding three tinmes the anobunt of the defendant's gain fromthe
conm ssi on of such offense; or

c. if the conviction is for any felony defined in article two hundred
twenty or two hundred twenty-one of this chapter, according to the
fol l owi ng schedul e:

(i) for Al felonies, one hundred thousand doll ars;

(ii) for AlIl felonies, fifty thousand dollars;

(iii) for B felonies, thirty thousand doll ars;

(iv) for Cfelonies, fifteen thousand doll ars.

When i nmposing a fine pursuant to the provisions of this paragraph, the

court shall consider the profit gained by defendant's conduct, whether
the anobunt of the fine is disproportionate to the conduct in which
def endant engaged, its inmpact on any victins, and defendant's econonic

circumstances, including the defendant's ability to pay, the effect of
the fine wupon his or her immediate famly or any other persons to whom
t he defendant owes an obligation of support; or

d. for an abuse of public trust crine, as defined in section 196.00 of
this chapter, or any offense for which the offender's status as a public
servant constitutes an elenent of the offense as enunerated in paragraph

(b) of subdivision one of section 196.00 of this chapter, the court, in
addition to any other penalty which may be inposed pursuant to | aw,
shall inpose a fine in accordance with the provisions of paragraph a or

b of this subdivision, whichever is greater.

8 5. Section 195.00 of the penal |aw, as anended by chapter 906 of the
|l aws of 1990, is anended to read as foll ows:

§ 195.00 O ficial msconduct in the third degree.

A public servant is guilty of official misconduct in the third degree
when, with intent to obtain a benefit or deprive another person of a
benefit:

1. He or she conmits an act relating to his or her office but consti-
tuting an unauthorized exercise of his or her official functions, know
ing that such act is unauthorized; or
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2. He or she knowingly refrains from performng a duty which is
i mposed upon himor her by law or is clearly inherent in the nature of
his or her office.

Oficial msconduct in the third degree is a class [A+wsdeneanror] E
fel ony.

8§ 6. The penal law is amended by adding two new sections 195.03 and
195.04 to read as foll ows:

195.03 Oficial msconduct in the second degree.

A public servant is guilty of official msconduct in the second degree
when he or she conmmits the crine of official nisconduct in the third
degree and he or she obtains any benefit or deprives another person of a
benefit valued in excess of one thousand dollars.

Oficial msconduct in the second degree is a class D fel ony.

8 195.04 O ficial misconduct in the first degree.

A public servant is guilty of official mi sconduct in the first degree
when he or she commits the crine of official misconduct in the third
degree and he or she obtains any benefit or deprives another person of a
benefit valued in excess of three thousand dollars.

Oficial msconduct in the first degree is a class C fel ony.

8 7. The penal law is anended by adding a new article 196 to read as
fol l ows:

ARTICLE 196
ABUSE OF PUBLI C TRUST
Section 196.00 Abuse of public trust crine.
§ 196.00 Abuse of public trust crinme.

1. (a) A person conmmits an abuse of public trust crinme when he or she
conmits a felony offense and either:

(i) intentionally uses his or her position as a public servant in a
nmanner that significantly facilitates the comm ssion or conceal nent of
the offense; or

(ii) attenpts, conspires or solicits another to commit any felony. and
in such attenpt, conspiracy or solicitation intentionally uses his or
her position as a public servant to significantly facilitate the comi s-
sion or concealnent of the offense.

(b) Notwithstanding paragraph (a) of this subdivision, an abuse of
public trust crine shall not include any offense for which the
offender's status as a public servant constitutes an elenent of the
offense, including. but not limted to, the follow ng provisions of this
chapter: paragraph (g) of subdivision three of section 135.35 (Il abor
trafficking):; subdivision eight of section 135.60 (coercion in the third
degree):; section 135.61 (coercion in the second degree); paragraph (c)
of subdivision two of section 135.65 (coercion in the first degree):
paragraph (c) of subdivision two of section 155.40 (grand larceny in the
second degree); section 175.40 (issuing a false certificate); section
195.00 (official msconduct in the third degree); section 195.03 (offi-
cial msconduct in the second degree); section 195.04 (official m scon-
duct in the first degree); section 200.10 (bribe receiving in the third
degree): section 200.11 (bribe receiving in the second degree): section
200.12 (bribe receiving in the first degree): section 200.25 (receiving
reward for official misconduct in the second degree):; section 200.27
(receiving reward for official nmisconduct in the first degree); section
200.35 (receiving unlawful gratuities); section 200.50 (bribe receiving
for public office); paragraph (g) of subdivision five of section 230.34
(sex trafficking); or any attenpt or conspiracy to conmmit any of the

foregoi ng of f enses.
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2. \Wen a person is convicted of an abuse of public trust crinme pursu-
ant to subdivision one of this section and the specified offense is a
class C. D or E felony, the crine shall be deened to be one category
hi gher than the specified offense the defendant commtted, or one cate-
gory higher than the offense level applicable to the defendant's
conviction for an attenpt or conspiracy to commit a specified offense,
whi chever is applicable.

3. Notwithstanding any other provision of Ilaw,_ when a person is
convicted of a crine pursuant to subdivision one of this section and the
specified offense is a class B fel ony:

(a) the maximumtermof the indeterminate sentence nust be at | east
six vears if the defendant is sentenced pursuant to section 70.00 of
this chapter;

(b) the termof the deterninate sentence nust be at least eight years
if the defendant is sentenced pursuant to section 70.02 of this chapter;

(c) the termof the determinate sentence nust be at |east twelve years
if the defendant is sentenced pursuant to section 70.04 of this chapter;

(d) the maxinmum termof the indeternminate sentence nust be at | east
four vears if the defendant is sentenced pursuant to section 70.05 of
this chapter; and

(e) the maxinumtermof the indeterm nate sentence or the termof the
deterninate sentence nust be at least ten years if the defendant is
sentenced pursuant to section 70.06 of this chapter.

4. Notwithstanding any other provision of law, when a person is
convicted of a crine pursuant to subdivision one of this section and the
specified offense is a class A-l felony, the mninum period of the inde-
term nate sentence shall be not less than twenty vears.

8 8. Subdivision 4 of section 200.50 of the criminal procedure |aw, as
anended by section 15 of subpart A of part H of chapter 55 of the |aws
of 2014, is anmended to read as foll ows:

4. A statenment in each count that the grand jury, or, where the accu-
satory instrunent is a superior court information, the district attor-
ney, accuses the defendant or defendants of a designated offense,
provided that in any prosecution under article four hundred eighty-five
of the penal law, the designated offense shall be the specified offense,
as defined in subdivision three of section 485.05 of the penal |aw,
foll owed by the phrase "as a hate crinme", and provided further that in
any prosecution under section 490.25 of the penal |aw, the designated
of fense shall be the specified offense, as defined in subdivision three
of section 490.05 of the penal law, followed by the phrase "as a crine
of terrorisnm; and provided further that in any prosecution under
section 130.91 of the penal law, the designated offense shall be the
specified offense, as defined in subdivision two of section 130.91 of
the penal law, followed by the phrase "as a sexually notivated fel ony";
and provided further that in any prosecution under section 496.06 of the
penal |aw, the designated offense shall be the specified offense, as
defined in subdivision two of such section, followed by the phrase "as a
public corruption crime"; and provided further that in any prosecution
under article one hundred ninety-six of the penal law the designated
offense shall be the designated felony offense, as defined in subdivi-
sion two of section 196.00 of the penal law, followed by the phrase "as
an abuse of public trust crine"; and

8 9. Subdivision 7 of section 200.50 of the crimnal procedure lawis
anended by addi ng a new paragraph (f) to read as foll ows:

(f) in the case of an abuse of public trust crinme, as defined in
section 196.00 of the penal law, specifies, as applicable, that the
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def endant or defendants comm tt ed,

5

or attenpted,

conspired or

another to comit, a felony and intentionally used his or her

as a public servant in

a manner

that significantly facilit

solicited
posi tion
ated the

conmm ssion or conceal nent of the offense; and

8§ 10. This act shal

t ake effect

i mredi at el vy.



