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Introduced by M of A CUSICK -- read once and referred to the Conmttee
on Consuner Affairs and Protection

AN ACT to anend the general business law and the penal law, in relation
to the registration of hone inprovenent contractors

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. This act shall be known and may be cited as the "hone
i mprovenent fraud prevention act".

8§ 2. Subdivision 7 of section 770 of the general business l|aw, as
added by chapter 32 of the laws of 1989, is anended to read as foll ows:

7. "Custom hone" neans a new single famly residence or a two fanmily
dwel I ing designed for and occupied exclusively by tw famlies [living
separately to be constructed on prem ses owned of record by the purchas-
er at the tinme of contract, provided that such residence is intended for
residential occupancy by such purchaser and the contract of sale is
entered into on or after the first day of March, nineteen hundred nine-
ty.

8§ 3. Paragraph (a) of subdivision 1 of section 771 of the genera
busi ness | aw, as added by chapter 421 of the laws of 1987, is anmended to
read as foll ows:

(a) The name, address, telephone nunber, registration nunber, and
Iicense nunber, if applicable, of the contractor.

8 4. Section 771-a of the general business |aw, as added by chapter
626 of the laws of 2002, is anended to read as foll ows:

8§ 771-a. Responsibilities of home inprovenent contractors. No hone
i nprovement contractor shall engage in any activity, transaction, or
course of business or pay or receive any fee, paynent, noney, or other
thing of wvalue in connection with the financing of a home i nprovenent
contract without fully disclosing such activity, transaction, or course
of business and any fees, paynent, or other thing of value paid or to be
paid in connection therewith, [ard] wi thout having obtained the agree-
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ment in witing fromall parties to the transaction to such activity and
the payment therefor, and w thout obtaining a certificate of registra-
tion.

8 5. The general business law is anended by adding two new sections
771-b and 771-c to read as foll ows:

8 771-b. Responsibilities of hone inprovenent contractors to obtain
certificates of registration. 1. It shall be unlawful for a person to
solicit, canvass, sell, perform or obtain a hone inprovenent contract
as a contractor froman owner without first obtaining a certificate of
registration issued by the secretary under the provisions of this arti-
cle.

2. Any person desiring to be a hone inprovenent contractor in this
state shall be registered biennially pursuant to this article. Such
person shall file wth the secretary of state an application to be
registered as a hone inprovenent contractor. The secretary shall exam ne
each application and issue a certificate of registration if the follow
ing criteria are satisfied:

(a) the applicant is eighteen vears of age or ol der;

(b) the applicant is of good npral character as deternined by the
secretary. In consideration of good noral character, the secretary nay
consider whether the applicant has: (i) been convicted of a crine that,
in this state, is considered to be a crine involving noral turpitude or
is a felony; (ii) been found guilty of fraud or deceit in the practice
of hone inprovenent; (iii) made a materially false, misleading, decep-
tive or fraudulent representation in the application or as a hone
i nprovenent contractor in any county or state; (iv) a history of consum
er conplaints reasonably related to their work as a hone inprovenent
contractor in any state; and (v) had a registration or licensure as a
honme inprovenent contractor, or substantially equivalent registration or
licensure, suspended, revoked or denied, or been refused renewal of
registration or licensure as a hone inprovenent contractor, in any coun-
ty or state; and

(c) the applicant has paid the appropriate fees according to the
provisions of this section.

3. An application for a certificate of registration as a hone inprove-
nent contractor shall be filed with the secretary in such form and
detail as the secretary shall prescribe, duly signed, and verified,
setting forth:

(a) the address of the business;

b) the nane and address of the owner or partner and if a corporation
trade group or association, the nanes and addresses of the directors and
principal officers;

(c) the tel ephone nunber of the business;

(d) proof of liability and property damage insurance in an anmpunt to
be set by the secretary; and

(e) any further informati on deened necessary and prescribed by rule or
regul ation by the secretary.

4, A certificate of registration shall expire two vears fromthe date
issued by the secretary and the fee for a certificate of registration
shall be three hundred dollars.

8 771-c. Suspension, revocation or refusal to renew reqgistration. 1.
The secretary may suspend, revoke or refuse to renew a reqgistration for
violation of any of the provisions of this article, or violation of
rules made by the secretary pertaining thereto, or for any conduct that
would have justified denial of a registration under paragraph (b) of
subdi vision two of section seven hundred seventy one-b of this article.
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2. The secretary may deny, suspend, revoke or refuse to renew a
certificate of registration only after proper notice and an opportunity
for a hearing as provided pursuant to the provisions of the state adm n-
istrative procedure act.

8 6. Section 772 of the general business |aw, as added by chapter 421
of the laws of 1987, is anended to read as foll ows:

§ 772. Penalty for fraud. 1. Any owner who is induced to contract for
a home inprovenent, in reliance on false or fraudulent witten represen-
tations or false witten statements, may sue and recover from such
contractor a penalty of [#—we—hundred] one thousand dollars plus reason-
able attorney's fees, in addition to any danages sustained by the owner
by reason of such statenents or representations. In addition, if the
court finds that the suit by the owner was wi thout arguable | egal nerit,
it may award reasonable attorney's fees to the contractor

2. Nothing in this article shall inmpair, limt, or reduce the statuto-
ry, comon |law or contractual duties or liability of any contractor.

8§ 7. Paragraph (d) of subdivision 2 of section 155.05 of the penal [|aw
is amended to read as follows:

(d) By fal se prom se

(i) A person obtains property by false prom se when, pursuant to a
scheme to defraud, he obtains property of another by neans of a repre-
sentation, express or inplied, that he or a third person wll in the
future engage in particular conduct, and when he does not intend to
engage i n such conduct or, as the case may be, does not believe that the
third person intends to engage in such conduct.

In any prosecution for |arceny based upon a fal se promi se, the defend-
ant's intention or belief that the prom se would not be perforned nay
not be established by or inferred fromthe fact alone that such proni se
was not perfornmed. Such a finding may be based only upon evi dence estab-
lishing that the facts and circunstances of the case are wholly consist-
ent with guilty intent or belief and wholly inconsistent wth innocent
intent or belief, and excluding to a noral certainty every hypothesis
except that of the defendant's intention or belief that the promse
woul d not be perforned,

(ii) Subparagraph (i) of this paragraph shall not apply to any prose-
cution involving a disaster relief victim A disaster relief victim
shall rmean a person who has suffered harm property danage, or economnic
loss related to relief efforts for a disaster as defined in section
twenty of the executive |aw

8 8. This act shall take effect one year after it shall have becone a
law. Effective imedi ately, the addition, amendnment, and/or repeal of
any rule or regulation necessary for the inplenentation of this act on
its effective date are authorized to be nmade and conpleted on or before
such effective date.




