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STATE OF NEW YORK

8420

2019- 2020 Regul ar Sessi ons

| N ASSEMBLY

June 16, 2019

Introduced by M of A PECPLES-STOKES -- read once and referred to the
Conmi ttee on Codes

AN ACT to anmend the penal law and the crimnal procedure law, in
relation to vacating records for certain proceedings; and to anmend the
public health law, in relation to the definition of snoking

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Section 221.05 of the penal |aw, as added by chapter 360 of
the laws of 1977, is anended to read as foll ows:
§ 221.05 Unl awful possession of narihuana.

A person is guilty of unlawful possession of mari huana when he know
ingly and unlawful | y possesses mari huana.

Unl awful possession of marihuana is a violation punishable only by a
fine of not nore than [ere—hundred] fifty dollars. [However—where—the

8 2. Section 221.10 of the penal |aw, as amended by chapter 265 of the
| aws of 1979 and subdivision 2 as anmended by chapter 75 of the laws of
1995, is anended to read as fol |l ows:
§ 221.10 Criminal possession of marihuana in the fifth degree.

A person is gquilty of crimnal possession of marihuana in the fifth
degree when he knowi ngly and unlawfully possesses[+

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onitted.
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2-] one or nore preparations, conpounds, mixtures or substances
containing nmarihuana and the preparations, conpounds, mxtures or
substances are of an aggregate weight of nore than [twensty—five—grans]
one ounce.

Crimnal possession of marihuana in the fifth degree is a class B
m sdeneanor .

8§ 3. Subparagraph (ii) of paragraph (i) and paragraph (j) of subdivi-
sion 1 of section 440.10 of the crimnal procedure |aw, subparagraph
(ii) of paragraph (i) as amended by section 3 of part OO of chapter 55
of the laws of 2019, paragraph (j) as anended by section 2 of part MW
of chapter 59 of the laws of 2019, are anended and a new paragraph (k)
is added to read as foll ows:

(ii) official docunmentation of the defendant's status as a victim of
trafficking, conpelling prostitution or trafficking in persons at the
time of the offense froma federal, state or |ocal governnent agency
shall create a presunption that the defendant's participation in the
of fense was a result of having been a victimof sex trafficking, conpel-
ling prostitution or trafficking in persons, but shall not be required
for granting a notion under this paragraph; [e+]

(j) The judgment is a conviction for a class A or unclassified msde-
meanor entered prior to the effective date of this paragraph and satis-
fies the ground prescribed in paragraph (h) of this subdivision. Ther e
shall be a rebuttable presunption that a conviction by plea to such an
of fense was not knowi ng, voluntary and intelligent, based on ongoing
collateral consequences, including potential or actual inmgration
consequences, and there shall be a rebuttable presunption that a
conviction by verdict constitutes cruel and unusual punishnent under
section five of article one of the state constitution based on such
consequences[ -] ;_or

(k) The judgnent occurred prior to the effective date of this para-
graph and is a conviction for an offense as defined by section 221.05 or
221.10 of the penal law as in effect prior to the effective date of this
paragraph in which case the court shall grant the notion.

8 4. Subdivision 6 of section 440.10 of the crimnal procedure |aw, as
added by chapter 332 of the laws of 2010, is amended to read as foll ows:

6. If the court grants a notion under paragraph (i) or paragraph (k)
of subdivision one of this section, it nust vacate the judgnent and
dism ss the accusatory instrunent, and may take such additional action
as is appropriate in the circunstances.

8 5. Paragraph (k) of subdivision 3 of section 160.50 of the crimnal
procedure |aw, as added by chapter 835 of the laws of 1977 and as relet-
tered by chapter 192 of the laws of 1980, is amended to read as foll ows:

(k) (i) The accusatory instrunment alleged a violation of article two
hundred twenty or section 240.36 of the penal law, prior to the taking
effect of article two hundred twenty-one of the penal law, or a
violation of article two hundred twenty-one of the penal law, (ii) the
sole controlled substance involved is marijuana; and (iii) t he
conviction was only for a violation or violations[—apd{i—at—teast

| ] of section 221.05 or
221.10 of the penal |law. No defendant shall be required or pernmtted to
waive eligibility for sealing pursuant to this paragraph as part of a
plea of guilty, sentence or any agreenent related to a conviction for a
violation of section 221.05 or section 221.10 of the penal law and any
such waiver shall be deened void and wholly unenforceabl e.

§ 6. Section 160.50 of the crimnal procedure |law is anended by
addi ng a new subdivision 5 to read as foll ows:
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5. (a) Notwi thstanding any other provision of |aw except as provided
in paragraph (d) of subdivision one of this section and paragraph (e) of
subdi vision four of section eight hundred thirty-seven of the executive
law. (i) when the division of crimnal justice services conducts a
search of its crimmnal history records., nmintained pursuant to subdivi-
sion six of section eight hundred thirty-seven of the executive |aw, and
returns a report thereon, all references to a conviction for a violation
of section 221.10 of the penal law, shall be excluded fromsuch report;
and (ii) the chief administrator of the courts shall develop and pronul -
gate rules as may be necessary to ensure that no witten or electronic
report of a crimnal history record search conducted by the office of
court adnministration contains infornation relating to a conviction for a
violation of section 221.10 of the penal law,_  unless such search is
conducted solely for a bona fide research purpose, provided that such
information, if so dissemnated, shall be disseninated in accordance
with procedures established by the chief adnministrator of the courts to
assure the security and privacy of identification and information data,
whi ch shall include the execution of an agreenent which protects the
confidentiality of the infornation and reasonably protects against data
l i nkage to individuals.

(b) Nothing contained in this subdivision shall be deened to permt or
require the release, disclosure or other dissemnation by the division
of crimnal justice services or the office of court administration of
crimnal history record infornmation that has been sealed in accordance
with | aw.

§ 7. Subdivision 8 of section 1399-n of the public health law, as
anended by chapter 13 of the laws of 2003, is anended to read as
foll ows:

8. "Snoking" nmeans the burning of a lighted cigar, cigarette, pipe or
any other matter or substance which contains tobacco or narihuana as
defined in section thirty-three hundred two of this chapter.

8§ 8. This act, including but not Iimted to the anendnments to subdivi -
sion 1 of section 221.10 of the penal |aw made by section two of this
act, are aneliorative in intent and effect. Any person who stands
convi cted under such subdivision 1 of section 221.10 as of the date this
section takes effect, and any person who stands convicted under such
subdi vision 1 of section 221.10 and serving a sentence of inprisonnent
for such conviction on such date shall be entitled to judgnent, which
shall be granted pronptly by the court: (a) vacating such conviction
pursuant to paragraph (h) of subdivision 1 of section 440.10 of the
crimnal procedure law, on grounds that such conviction constitutes
cruel and unusual punishnment under the state constitution; and (b)
rel easi ng such person from custody under such sentence and, when sought
from a superior court, granting any other appropriate, rel ated habeas
corpus relief pursuant to article 70 of the civil practice |aw and
rul es.

§ 9. This act shall take effect on the thirtieth day after it shal
have becone a | aw.




