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STATE OF NEW YORK

7530

2019- 2020 Regul ar Sessi ons

| N ASSEMBLY

May 8, 2019

Introduced by M of A WEPRIN, DINONTZ -- (at request of the Ofice of
Court Administration) -- read once and referred to the Comittee on
Judi ci ary

AN ACT to anend the civil practice law and rules, in relation to the
establ i shment of trusts for |lawsuit recoveries paid to children and
the incapacitated

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Section 1206 of the «civil practice law and rules, as
amended by chapter 115 of the laws of 1981, the opening paragraph as
anmended by chapter 635 of the |aws of 1988, subdivision (b) as anended
by chapter 205 of the laws of 1995, subdivision (c) as anended by chap-
ter 464 of the laws of 1995 and as further anmended by section 104 of
part A of chapter 62 of the laws of 2011, is anended to read as foll ows:

§ 1206. Disposition of proceeds of claimof an infant][ ——udicially
declared—inconpetent—or—conservatee] or a person for whom a court has
appointed a property qguardian pursuant to article eighty-one of the
nental hygiene law or article seventeen-A of the surrogate's court
procedure act. (a) Except as provided in [ERPH—4-8], section 7-6.5 of
the estates, powers and trusts [aw any property to which an infant[+] or
a person [jpuodieally—deslared to-be inconpetentor—a-censervatee] for
whom a court has appointed a property guardian pursuant to article
eighty-one of the nental hygiene law or article seventeen-A of the
surrogate's court procedure act is entitled, after [dedueting] deduction
of any expenses allowed by the court, shall be distributed to his or her
parent as natural guardian, if he or she is still an infant and no guar-
dian has been appointed, or to a guardian appointed pursuant to rule
twelve hundred ten of this article, or to the guardian of his or her
propert y[ —the—comrtiee—of—his—propertyy—or—econservater]| appointed
pursuant to article eighty-one of the nmental hygiene law or article
seventeen-A of the surrogate's court procedure act, or to a trustee of a

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
[-] is oldlawto be omtted.
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trust established with the approval of the court. Such parent, guardian
or trustee shall be required by the court to hold such property in the
nmanner set forth in subdivision (b) of this section, or if the property
is distributed to a trustee of a trust that is established with the
approval of the court that has jurisdiction over the claimor over the
guardian, then the trustee may hold and invest the trust property as is
provided for in the trust docunent and as is further limted herein, to
be held for the use and benefit of such infant [ ——hrecorpetent—or—conrser—
vatee] or person for whom a court has appointed a property guardi an
pursuant to article eighty-one of the nental hygiene law or article
seventeen-A of the surrogate's court procedure act except that:

[(&>] 1. in the case of an infant who is married to and resides with
an adult spouse, the court may order that the property be distributed to
such adult spouse for the use and benefit of the infant; or

[(3] 2. if the value of the property does not exceed [fer] twenty
thousand dollars the court nay order the property distributed to a
person w th whom such i nf ant [ —reorpetent—or—conservatee] or person for
whom a court has appointed a property guardian resides or who has sone
interest in his or her welfare to be held for the use and benefit of
such i nf ant [ —reconpetent—or—conservatee] or person for whoma court has
appoi nted a property guardian; or

] 3. if the value of the property does not exceed such anount
as shall be specified in paragraph (c) of section 7-6.7 of the estates,
powers and trusts law, the court may order the property of the infant
distributed, pursuant to sections 7-6.7 and 7-6.9 of the estates, powers
and trusts law, as appropriate, to a custodian designated by the court
and deposited in a New York UniformTransfers to Mnors Act (UTNA)
account .

(b) The court may [e+der] direct that [sBrRey—econstituting—any—part—aof
the—property—be] the proceeds be:

1. deposited in one or nore specified insured banks or trust conpanies
or savings banks or insured state or federal credit unions or be
invested in one or nore specified accounts in insured savings and | oan
associations, such as an insured "savings certificate" or an insured
"money market" account; or [H—mray—erder]

2. invested in one or nore insured or guaranteed United States treas-
ury or municipal bills, notes or bonds; or

3. used to purchase an annuity and that a structured settlenent agree-
ment be executed, which shall include any settlenent whose terns contain
provisions for the paynent of funds on an installnent basis, provided
that with respect to future installnment paynments, the court may order
that each party liable for such paynents shall fund such paynents, in an
anount necessary to assure the future paynents, in the formof an annui-
ty contract executed by a qualified insurer and approved by the super-
i ntendent of financial services pursuant to articles fifty-A and fifty-B
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4. deposited into a special needs trust, in conpliance wth section
three hundred sixty-six of the social services law, as it may be
anended, and section 7-1.12 of the estates, powers and trusts law, as it
nmay be amended, and with the consent of the state department of social
services, and the order shall, in such event, contain any and al
| anguage required by such statutes and any regul ati ons pronul gated ther-
eunder; or

5. deposited into a trust account at a bank or brokerage firm
provided that the trust agreement conplies with all the applicable
provisions of this section.

(c) If the funds are deposited pursuant to paragraph one or two of
subdivision (b) of this section. the order shall provide that the funds
are subject to withdrawal only upon a further order of the court, except
that no court order shall be required to pay over to an infant who has
attained the age of eighteen years all noneys so held unless the deposi -
tory is in receipt of an order froma court of conpetent jurisdiction
directing it to withhold such paynent beyond the infant's eighteenth
bi rt hday.

(d) If the funds are deposited pursuant to paragraph three of subdivi-
sion (b)) of this section, the right of an infant who has attained the
age of eighteen years to accelerate the receipt of future installnent
paynents pursuant to a structured settlenent agreenent shall be governed
by the terns of such agreenent and subject to the provisions of the
structured settlenent protection act pursuant to title seventeen of
article five of the general obligations |aw

(e) The court mmy direct, in the order approving the settlenent and
regardless of the nature of the account in which the funds are deposit-
ed, that an application shall be brought before a court of conpetent
jurisdiction in the year prior to the infant's reaching the age of eigh-
teen to deternine if the infant is incapacitated at that tine, and
therefore in need of a court-appointed guardian of the person, a guardi-
an of the property, or both.

(f) The court may order that the property be held by a trustee, for
the use and benefit of an infant or a person for whoma property guardi -
an _has been appointed, only if:

1. the court has determined that the trustee shall file an undertak-
ing, utilizing the analysis set forth in section seventeen hundred eight
of the surrogate's court procedure act, or determ ned that the undert ak-
ing shall be dispensed with; and

2. the trustee's powers to invest the trust assets are specified to be
identical to those set forth in sections 11-1.1 and 11-2.1 of the
estates, powers and trusts |law, and

3. the court has appointed a referee to exam ne the annual accountings
of the trustee each year and report to the court concerning the use of
the trust funds, or specified the reason that a referee is not appointed
in the order; and
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4. the trustee is directed in the order to file an annual accounting
with the court, or with another court having jurisdiction over the
trust, and to provide a copy to the referee or his or her successor
referee, and to the applicable social services agency if the trust is a
special needs trust, concerning the trustee's use of the trust principa
and incone in the preceding year; and

5. the court may direct, in a further order, that the trustee pay from
trust assets a fee to the referee, in connection with the review of each
annual accounting.

(g) If, at any tine after the settlenent is approved, a court of
conpetent jurisdiction appoints a guardian for the infant, the court
having jurisdiction over the gquardian of the infant shall thereafter
have jurisdiction over the settlenent funds, in whatever form they are
hel d.

8§ 2. This act shall take effect imediately.




