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STATE OF NEW YORK

7193

2019- 2020 Regul ar Sessi ons

| N ASSEMBLY

April 11, 2019

Introduced by M of A DINOWTZ, CRESPO, TITUS, STECK -- (at request of
the Departnment of Law) -- read once and referred to the Committee on
Labor

AN ACT to anend the labor law, in relation to prohibiting non-conpete
agreenents and certain restrictive covenants

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. The labor law is anended by adding a new section 191-d to
read as foll ows:

8 191-d. Non-conpete agreenents. 1. For the purposes of this section
the term

a. "Non-conpete agreenent" neans an agreenent, or clause contained in
an _enploynent contract, between an enployer and an enpl oyee that prohib-
its or restricts such enployee from obtaining enploynent, after the
conclusion of enploynent wth the enployer included as a party to the
agr eenent :

(i) for a specified period of tine;

(ii) in any specified geographical area; and/or

(iii) with any particular other enployer or in any particular indus-
try.

b. "Covered enpl oyee" neans any enpl oyee whose earnings are |less than
seventy-five thousand dollars annually. This threshold shall be annually
increased, where warranted by application of the bel owdescribed fornu-
la, pursuant to a percentage to be deternmined by reference to the
consuner price index, published by the United States Bureau of l|abor
Statistics, for the applicable calendar year. Said percentage shal
equal fifty percent of the annual inflation, as deternined from the
increase in the consuner price index in the one-year period ending on
March thirty-first prior to the cost-of-living adjustnent effective on
the ensuing Septenber first. Said percentage shall then be rounded up to
the next higher one-tenth of one percent and shall not exceed three
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percent. |If the percentage increase would be |ess than one percent, the
threshold shall not increase.

2. No enployer or its agent., or the officer or agent of any corpo-
ration, partnership, or limted liability conpany., shall seek, require
demand or accept a non-conpete agreenent from a covered enpl oyee.

3. For all enployees other than covered enpl oyees, no enployer or his
or her agent., or the officer or agent of any corporation, partnership
or limted liability conpany., shall seek, require, denand or accept a
non-conpete agreenent from any enpl oyee unl ess the non-conpete agreenent
neets the follow ng requirenents:

a. It shall be in witing and signed by the enployer and enpl oyee.

b. It shall be provided to a prospective enployee by the earlier of a
formal offer of enploynment or thirty days before the non-conpete agree-
nent goes into effect.

c. If a current enployee is not subject to a non-conpete agreenent,
any new non-conpete agreenent rnust be provided at least thirty days
before the agreenent becones effective

4. |If an enployee subject to a non-conpete agreenent is discharged
w thout cause, the non-conpete agreenent is no longer enforceable as to
that enpl oyee.

5. a. An enployee, including a covered enployee, may bring a civil
action in a court of conpetent jurisdiction against any enployer or
persons alleged to have violated this section. An enployee shall bring
such action wthin tw years of the later of: (i) when the prohibited
non-conpete agreenent was signed; (ii) when the enployee learns of the
prohi bited non-conpete agreenent; (iii) when the enploynent relationship
is termnated; or (iv) when the enployer takes any step to enforce the
non-conpete agreenent. The court shall have jurisdiction to void any
such non-conpete agreenent and to order all appropriate relief, includ-
ing enjoining the conduct of any person or enployer; ordering paynent of
| i qui dat ed damages; and awardi ng | ost conpensation, danmages, reasonable
attorneys' fees and costs.

b. For the purposes of this subdivision, liqguidated damges shall be
calcul ated as an anpunt not nore than ten thousand dollars. The court
shall award liquidated danmages to every enployee affected under this

section, in addition to any other renedies pernitted by this section.

c. The court shall also award a consideration paynent if the enployer
did not provide such payment when due.

6. The provisions of this section shall not apply to enpl oyees
covered under section two hundred two-k of this chapter.

8§ 2. Severability clause. If any clause, sentence, paragraph, subdivi-
sion, section or part of this act shall be adjudged by any court of
conmpetent jurisdiction to be invalid, such judgnent shall not affect,
impair, or invalidate the remainder thereof, but shall be confined in
its operation to the clause, sentence, paragraph, subdivision, section
or part thereof directly involved in the controversy in which such judg-
ment shall have been rendered. It is hereby declared to be the intent of
the legislature that this act would have been enacted even if such
invalid provisions had not been included herein.

8 3. This act shall take effect on the one hundred eightieth day after
it shall have becone a | aw




