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STATE OF NEW YORK

6972

2019- 2020 Regul ar Sessi ons

| N ASSEMBLY

March 29, 2019

Introduced by M of A BARCLAY -- read once and referred to the Commt-
tee on Smal |l Business

AN ACT to anend the state finance law and the tax law, in relation to
the establishnent of the small business child and dependent care
savi ngs program

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. The state finance law is anmended by adding a new article 17
to read as foll ows:
ARTICLE 17
NEW YORK STATE SMALL BUSI NESS CHI LD AND DEPENDENT CARE SAVI NGS PROGRAM
Section 255. Short title.
256. Definitions.
257. Program est abli shed.
258. Program adnministration.
259. Programinplenentation and enroll nent.
260. Paynents.
261. Duty and liability of the state.
262. Duty and liability of participating enployers.
263. Del ayed inplenentation
8§ 255. Short title. This act shall be known and may be cited as the
"New York small business child and dependent care savings programact".
8 256. Definitions. The following terns shall have the foll owi hg nean-
i ngs:
1. "Conmi ssioner"” shall nean the comm ssioner of |abor.
2. "Conptroller"” shall nean the conptroller of the state
3. "Enployee" shall nmean any individual who is eighteen years of age
or older, who is enployed by an enpl oyer, and who earned wages worKki ng
for an enployer in New York state during a cal endar year
4. "Enployer" shall nean a person or entity engaged in a business,
industry, profession, trade, or other enterprise in New York state,
whet her for profit or not for profit, that (a) has at all tinmes during
the previous calendar year enployed at | east one but not nore than one

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
[-] is old law to be onitted.
LBD10983-01- 9



O©CoOoO~NOUP~WNE

A. 6972 2

hundred enployees in the state, (b) has been in business at least two
vears, and (c) has not offered a child and dependent care savings plan.
5. "Enrollee" shall nmean any enployee who is enrolled in the program
6. "Fund" shall nean the New York small business child and dependent
care savings program fund.
7. "Participating enployer"” shall nean a snall business that provides
a_ payroll child and dependent care savings arrangenent as provided for
by this article for its enployees who are enrollees in the program
8. "Payroll deposit child and dependent care savings arrangenent"”

shall nmean an arrangenent by which a participating enployer allows
enrollees to renit payroll deduction contributions to the program

9. "Program’ shall nean the New York state small business child and
dependent care savings program

10. "Small business" shall nean a person or entity engaged in a busi-

ness, industry, profession, trade, or other enterprise in New York
state, whether for profit or not for profit, that enployed at | east one
but no nore than one hundred enployees at any one tine in the state
t hroughout the previous calendar yvear, and that notifies the conptroller
that it is interested in being a participating enployer.

11. "WAges" neans any conpensation received by an enrollee froma
participating enplover during the cal endar year.
12. "Internal revenue code" shall nean the internal revenue code of

nineteen hundred eighty-six, or any successor law, in effect for the
cal endar year..

13. "Adnministrators" shall nean the conmissioner of |abor together
with the conptroller

8 257. Programestablished. A state child and dependent care savings
programin the formof payroll deduction, known as the New York state
small  business child and dependent care program is hereby established
for the purpose of pronpting greater child and dependent care savings
for private-sector enployees of small businesses in a convenient., |ow
cost, and portable nmanner.

8 258. Program adninistration. The adnministration of the program shal
be overseen by both the conptroller and the comm ssioner. The adminis-
trators are authorized and directed to establish a flexible benefits
program consistent with sections one hundred twenty-five and one hundred
twenty-nine of the internal revenue code and reqgul ati ons adopted pursu-
ant thereto. The adnministrative duties and responsibilities are as
foll ows:

1. Cause the programto be designed, established and operated in a
manner that:

(a) naximnizes participation and savings;

(b) maximzes sinplicity, including ease of adnministration for partic-
ipating enployers and enroll ees;

2. Deternmne the nunber and duties of staff nenbers needed to adm nis-
ter the program and assenble such staff, including, as needed, enploying

staff and appointing a program adm nistrator.

3. Evaluate and establish the process by which an enrollee is eligible
to contribute a portion of his or her wages to the programfor autonmatic

deposit and the process by which the participating enployer provides a
payroll deposit child and dependent care savings arrangenent to forward
those contributions and related infornmation to the program i ncluding,
but not limted to, contracting with financial service conpanies and
third-party admnistrators wth the capability to receive and process
enpl oyee information and contributions for payroll deposit child and

dependent care savings arrangenents or simlar arrangenents.
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4. Design and establish the process for enrollnent including the proc-
ess by which an enployee can opt not to participate in the program
select a contribution anmbunt or ternminate participation in the program

5. Evaluate and establish the processes by which an enployee nay
voluntarily enroll in and nmake contributions to the program

6. Set mninumand maxi mum contribution levels in accordance wth
limts.

7. Facilitate education and outreach to enployers and enpl oyees.

8. Carry out the duties and obligations of the programin an effec-
tive, efficient, and | ow cost nanner.

9. Exercise any and all other powers reasonably necessary for the
effectuation of the purposes, objectives, and provisions of this arti-
cle.

10. Determne wthdrawal provisions, such as econonm c hardships,
portability and | eakage.

8§ 259. Program inplenentation and enrollnment. Except as otherw se
provided in this article, the programshall be inplenented, and enroll-
nent of enployees shall begin, within twelve nonths after the effective
date of this article. The provisions of this section shall be in force
at such tine as the programadnmini strators open the programfor enroll-
nent .

1. Each participating enployer shall establish a payroll deposit child
and dependent care savings arrangenent to all ow each enpl oyee to partic-

ipate in the programafter the program administrators open the program
for enroll ment.

2. Enrollees shall have the ability to select a contribution |evel to
the fund. This level may be expressed as a percentage of wages or as a
dollar anpunt. Enrollees may change their contribution |evel at any
tinme, subject to rules pronmulgated by the program adm ni strators.

3. Following initial inplenentation of the program pursuant to this
section, at |east once every vyear, participating enployers shall desig-
nate an open enroll nment period during which enployees who previously

opted out of the programnmay enroll in the program
4. An enployee who opts out of the program and who subsequently wants
to participate through the participating enployer's payroll deposit

child and dependent care savings arrangenent may only enroll during the
participating enployer's designated open enrollnent period or if permt-
ted by the participating enployer at an earlier tine.

5. Enployers shall retain the option, at all times, to set up any type
of enpl oyer-sponsored child and dependent care savings plan instead of
having a payroll deposit child and dependent care savings arrangenent
such that enployees are allowed to participate in the program

6. An enrollee may terminate his or her participation in the program
at any tine in a manner prescribed by the program adninistrators.

7. To the extent permtted by section one hundred twenty-five of the
internal revenue code and requlations adopted pursuant thereto, and
salary deferred by an enployee as defined in subdivision three of
section two hundred fifty-six of this article under a flexible benefits
program establi shed pursuant to this article shall be considered part of
annual conpensation for the purpose of conputing retirenent benefits.

8 260. Paynents. Enployee contributions deducted by the participating
enpl oyer through payroll deduction shall be paid by the participating
enployer to the fund using one or nore payroll deposit child and depend-
ent care savings arrangenents established by the adninistrator under
this article, either:
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1. on or before the last day of the nonth following the nonth in which
the conpensation otherw se would have been payable to the enployee in
cash; or

2. before such later deadline prescribed by the adm nistrator for
naki ng such paynents, but not later than the due date for the deposit of
tax required to be deducted and wthheld relating to collection of
incone tax at source on wages or for the deposit of tax required to be
pai d under the unenpl oynent insurance systemfor the payroll period to
whi ch such paynents rel ate.

8 261. Duty and liability of the state. 1. The state shall have no
duty or liability to any party for the paynent of any child and depend-
ent care savings benefits accrued by any enrollee under the program Any
financial liability for the paynent of child and dependent savi ngs bene-
fits in excess of funds avail able under the program shall be borne sol e-
ly by the entities with whomthe program adninistrators contract to
provide insurance to protect the value of the program

8 262. Duty and liability of participating enployers. 1. Partici pat -
ing enployers shall not have any liability for the decision of an
enpl oyee to participate in or opt out of the program

2. A participating enployer shall not be a fiduciary, nor considered
to be, a fiduciary over the program A participating enployer shall not
bear responsibility for the admnistration of the program A partic-
ipating enployer shall not be liable for programdesign and benefits
paid to program participants.

8 263. Delayed inplenentation. If the program admnistrators do not
obtain adequate funds to inplenent the programwithin the tine frane set
forth under this article or such funds are subject to appropriation, the
program adnmini strators may delay the inplenentation of the program

§ 2. The state finance | aw is anmended by adding a new section 99-ff to
read as foll ows:

8§ 99-ff. New York state smmll business child and dependent care
program fund. 1. There is hereby established within the joint custody of
the conm ssioner of taxation and finance and the state conptroller, a
new fund to be known as the New York state small business child and
dependent care program fund.

2. The fund shall include the <child and dependent care savings
accounts of enrollees, which shall be accounted for as individual
accounts.

3. Moneys in the fund shall consist of noneys received from enrollees
and participating enployers pursuant to automatic payroll deductions and
contributions to savings nmde under the New York state snmall business
child and dependent care program

4. The fund shall be operated in a manner determined by the admnis-
trators of the New York state small business child and dependent care
savi ngs program

5. The anpunts deposited in the fund shall not constitute property of
the state and the fund shall not be construed to be a departnent, insti-
tution, or agency of the state. Anpunts on deposit in the fund shall not
be comringled with state funds and the state shall have no claimto or
against, or interest in, such funds.

8§ 3. Subsection (c) of section 612 of the tax law is anmended by addi ng
a new paragraph 44 to read as follows:

(44) Any payroll deduction for child and dependent care services,
pursuant to article seventeen of the state finance |aw

8 4. This act shall take effect imediately.




