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AN ACT to anmend the civil practice law and rules and the judiciary |aw,
inrelation to consuner credit transactions

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Short title. This act shall be known and may be cited as
the "consuner credit fairness act".

8 2. Section 105 of the civil practice |aw and rules is amended by
addi ng two new subdivisions (h-1) and (g-1) to read as foll ows:

(h-1) Finance charge. The term"finance charge" neans the cost of
consuner credit as a dollar anpunt, includes any charge payable directly
or indirectly by the consuner and inposed directly or indirectly by the
creditor as an incident to or a condition of the extension of credit,
and does not include any charge of a type payable in a conparable cash
transacti on.

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onmitted
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(g-1) Original creditor. The term"original creditor" neans the entity
that owned a consuner credit account at the date of default giving rise
to a cause of action.

8 3. Subdivision 2 of section 213 of the civil practice | aw and rul es,
as anmended by chapter 709 of the |aws of 1988, is anended to read as
foll ows:

2. an action upon a contractual obligation or liability, express or
inmplied, except as provided in section two hundred thirteen-a or two
hundred fourteen-h of this article or article 2 of the uniform comrer-
cial code or article 36-B of the general business |aw

8 4. The civil practice law and rules is anended by adding a new
section 214-h to read as foll ows:

8 214-h. Certain actions arising out of consuner credit transactions
to be commenced within three years. An action arising out of a consuner
credit transaction where a purchaser, borrower or debtor is a defendant
must be commenced within three years, except as provided in section two
hundred thirteen-a of this article or article 2 of the uniform comrer-
cial code or article 36-B of the general business |aw. Wen the period
within which an action nay be commenced under this section has expired
the right to collect consuner credit debt is extinguished as well as the
renmedy. Notwi thstanding any other provision of |aw, when the applicable
limtations period expires, any subsequent paynent toward, witten or
oral affirmation of or other activity on the debt does not revive or
extend the limtations period.

For purposes of this section, "the right to collect consuner credit
debt" shall nean any attenpts by the creditor, third party purchaser., or
other authorized third party to collect such debt including, but not
limted to, calls, mail or other attenpts to collect.

8§ 5. The civil practice law and rules is anmended by adding a new
section 306-d to read as foll ows:

8§ 306-d. Additional mmiling of notice in an action arising out of a
consuner credit transaction. (a) At the tinme of filing with the clerk of
the proof of service of the sunmons and conplaint in an action arising
out of a consuner credit transaction, the plaintiff shall subnit to the
clerk a stanped unseal ed envel ope addressed to the defendant together
with a witten notice in clear type of no less than twelve-point in
size, in both English and Spanish., and containing the follow ng

| anguage:

ADDI TI ONAL NOTI CE OF LAWSUI T

(NAME OF COURT)

((COUNTY)

(STREET ADDRESS, ROOM NUMBER)
(G TY, STATE, ZIP CODE)

(NAME OF DEFENDANT)
(ADDRESS OF DEFENDANT)

Plaintiff:

Def endant :

Name of original creditor, unless sane:
| ndex nunber:

Attention: a lawsuit has been filed against you claimng that you owe
noney for an unpaid consuner debt.
You nmay wi sh to contact an attorney.




O©CoOoO~NOUP~WNE

S. 4827--B 3 A. 6909--B

You should respond to the lawsuit as soon as possible by filing an
"answer" which nmay be done at the court clerk's office listed above.

If you do not respond to the lawsuit, the court nay enter a noney
judgnent against you. Once entered, a judgnent is good and can be used
against you for twenty vyears., and your personal property and noney,
including a portion of your paycheck and/or bank account, nmay be taken
from you. Also, a judgnent may affect your credit score and can affect
your ability to rent a hone, find a job, or take out a |oan
You CANNOT be arrested or sent to jail for owing a debt.

Additional infornmation can be found at the court system website at:
WWW, hycourts. gov

Sources of information and assi stance:

The court encourages vyou to informyourself about your options as a
defendant in this lawsuit. In addition to seeking assistance from a
private attorney or legal aid office, there are free |egal assistance
progranms that you can use online to help you represent yourself in this
|l awsui t .

For further infornmation, or to |locate an entity or program near you, you
nmay visit the New York state unified court systemis "resources for
unrepresented litigants" website at:

http://ww?. nycourts. gov/ RULES/ CCR/ r esources. shtnl

(b) The face of the envel ope shall be addressed to the defendant at
the address at which process was served, and shall contain the defend-
ant's nanme, address (including apartnent nunber) and zip code. The face
of the envelope also shall state the appropriate clerk's office as its
return address.

(c) The clerk pronptly shall mmil to the defendant the envel ope
containing the additional notice set forth in subdivision (a) of this
section. No default judgnent based on the defendant's failure to answer
shall be entered unless there has been conpliance with this section, and
at least twenty days have el apsed fromthe date of mailing by the clerk.
No default judgnent based on the defendant's failure to answer shall be
entered if the additional notice is returned to the court as undelivera-
ble. Receipt of the additional notice by the defendant does not confer
jurisdiction on the court in the absence of proper service of process.

(d) The chief admnistrative judge shall issue a Spanish translation
of the notice in subdivision (a) of this section.
§ 6. Subdivision (a) of section 3012 of the civil practice |aw and

rules is amended to read as foll ows:

(a) Service of pleadings. The conplaint nmay be served with the
sunmons, except that in an action arising out of a consuner credit tran-
saction, the conplaint shall be served with the sumbns. A subsequent
pl eading asserting new or additional clainms for relief shall be served
upon a party who has not appeared in the manner provided for service of

a sumons. In any other case, a pleading shall be served in the manner
provided for service of papers generally. Service of an answer or reply
shall be made within twenty days after service of the pleading to which

it responds.

8 7. Rule 3016 of the civil practice law and rules is amended by
addi ng a new subdivision (j) to read as foll ows:

(j) Consuner credit transactions. In an action arising out of a
consuner_credit transaction where a purchaser, borrower or debtor is a
defendant., the contract or other witten instrunent on which the action
is based shall be attached to the conplaint and the following informa-
tion shall be set forth in the conplaint:

(1) The name of the original creditor;
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(2) The last four digits of the account nunber at the date of the
default giving rise to a cause of action;

(3) The date and anount of the last paynent or, if no paynent was
nade, a statenent that the purchaser, borrower or debtor nmade no paynent
on the account;

(4) If the conplaint contains a cause of action based on an account
stated, the date that the final statenent of account was nmiled to the
def endant ;

(5) (A) Except as provided in subparagraph (B) of this paragraph, an
item zation of the anount sought, by (i) principal; (ii) finance charge
or charges; (iii) fees inposed by the original creditor; (iv) collection
costs; (v) attorney's fees; (vi) interest; and (vii) any other fees and
char ges.

(B) If the account was a revolving credit account, an item zation of
the amount sought, by (i) the balance at the date of default; (ii)
interest, fees and charges inposed after the date of default; (iii)
credits or paynents nmade by or on behalf of the purchaser, borrower or
debtor after the date of default; and (iv) if applicable, the date of
charge off and bal ance at charge off, provided that any anount sought
for charges and costs after charge off are item zed as provided for in
subparagraph (A) of this paragraph;

(6) (A) Wiether the plaintiff is the original creditor.

(B) If the plaintiff is not the original creditor, the conplaint shal
also state (i) the date on which the debt was sold or assigned to the
plaintiff; (ii) the name of each previous owner of the account fromthe
original creditor to the plaintiff and the date on which the debt was
assigned to that owner by the original creditor or subsequent owner; and
(iii) the amount due at the tine of the sale or assignnent of the debt
by the original creditor; and

(7) Any matters required to be stated with particularity pursuant to
rule 3015 of this article.

8§ 8. Subdivision (e) of rule 3211 of the civil practice |law and rul es,
as anmended by chapter 616 of the |laws of 2005, is anended to read as
foll ows:

(e) Nunber, tinme and waiver of objections; notion to plead over. At
any time before service of the responsive pleading is required, a party
may nove on one or nore of the grounds set forth in subdivision (a) of
this rule, and no nmore than one such nmotion shall be permtted. Any
obj ection or defense based upon a ground set forth in paragraphs one,
three, four, five and six of subdivision (a) of this rule is waived
unl ess raised either by such nmotion or in the responsive pleading. A
motion based upon a ground specified in paragraph two, seven or ten of
subdivision (a) of this rule may be nade at any subsequent tinme or in a
|later pleading, if one is permtted; an objection that the summons and
conmpl ai nt, sunmons with notice, or notice of petition and petition was
not properly served is waived if, having raised such an objection in a
pl eadi ng, the objecting party does not nove for judgnent on that ground
within sixty days after serving the pleading, unless the court extends
the time upon the ground of undue hardshi p. The foregoing sentence shal
not apply in any proceeding to collect a debt arising out of a consuner
credit transaction where a consuner is a defendant or under subdivi sion
one or two of section seven hundred el even of the real property actions
and proceedings law. The papers in opposition to a notion based on
i mproper service shall contain a copy of the proof of service, whether
or not previously filed. An objection based upon a ground specified in
par agraph eight or nine of subdivision (a) of this rule is waived if a
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party mnoves on any of the grounds set forth in subdivision (a) of this
rule without raising such objection or if, having nade no objection
under subdivision (a) of this rule, he or she does not raise such
objection in the responsive pleading which, in any action to collect a
debt arising out of a consuner credit transaction where a consuner is a
def endant, includes any anmended responsive pl eading.

8§ 9. Rule 3212 of the civil practice law and rules is anended by
addi ng a new subdivision (j) to read as foll ows:

(J) Additional notice in any action to collect a debt arising out of
a consuner credit transaction where a consuner is a defendant.

1. At the time of service of a notice of notion any part of which
requests sunmary judgnent in whole or in part, where the noving party
is a plaintiff and the respondent is a consuner defendant in an action
to collect a debt arising out of a consunmer credit transaction, and
where the consuner defendant against whom sunmary judgnent is sought is
not represented by an attorney, the plaintiff shall serve, together with
the notice of notion, the follow ng additional notice in English and
Spanish to be printed in clear type no |l ess than twelve-point in size:

| nportant notice to pro se defendants

(Nane of court)
(Street address, room nunber)
(Cty, state, zip code)

Plaintiff:
Def endant :
| ndex nunber:

Motion return date and tine:

Attention CPLR Rule 3212 notion for summary | udgnent

This notice is to advise you that the plaintiff in this case has filed a
notion for summary judgnent against you pursuant to CPLR Rule 3212,
which neans that summary judgnent will be granted if the court finds
that there is no genuine issue as to any material fact and that the
plaintiff is entitled to judgnent as a matter of |aw

Failure to respond to this notion for summary judgnent nmay result in a
noney judgnent being entered against you in favor of the plaintiff.

Once entered, a judgnent is good and can be used against you for twenty
years, and your personal property and noney, including a portion of your
paycheck and/or bank account, nmay be taken from you. Also, a judgnent
nmay affect your credit score and can affect your ability to rent a
home, find a job, or take out a loan. You CANNOT be arrested or sent to
jail for owing a debt.

Qopposing this notion for summary judgnent:

If vou wish to oppose the plaintiff's request for judgnent, vyou should
set forth in a witten response the reasons that the plaintiff has not
shown that it is entitled to judgnent as a matter of law, and any facts
that you believe show that you are not liable to the plaintiff or have a
defense. You should submt affidavits or exhibits supporting any facts
that you assert show that you are not liable or have a defense. Each
affidavit should set forth relevant facts and show that the person
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submtting the affidavit has personal know edge of those facts. [f you
rely on exhibits, you should attach copies of themto an affidavit that
explains what they are and how they show that you are not liable or have
a defense. You should bring your opposition papers to court on the
court date and nail a copy to the plaintiff's attorney in advance of the
court date. You should also attend court on the return date.

Sources of infornmation and assi stance:

The court encourages yvou to informyourself about your options as a
defendant in this lawsuit. In addition to seeking assistance froma
private attorney or legal aid office, there may be free |l egal assi st -
ance prograns that you may contact for help in representing yourself in
this lawsuit.

For further information, or to locate an entity or program near you, you
may visit the New York state unified court systems "resources for
unrepresented litigants"” website at:

http://ww2. nycourts. gov/ RULES/ CCR/ r esour ces. sht n

2. The plaintiff seeking summary judgnent shall file proof of service
of the additional notice wth the court, and no notion for which this
additional notice is required shall be granted unl ess such proof of
service has been fil ed.

3. The chief administrative judge shall issue a Spanish translation of
the notice in paragraph one of this subdivision

8§ 10. Section 3213 of the civil practice |aw and rules, as anended by
chapter 210 of the laws of 1969, is amended to read as foll ows:

§ 3213. Mtion for summary judgnment in |lieu of conplaint. Wen an
action is based upon an instrunment for the paynent of nmoney only or upon
any judgnent, the plaintiff may serve with the sumobns a notice of
motion for summary judgnent and the supporting papers in lieu of a
conpl aint. The sunmons served with such notion papers shall require the
defendant to submt answering papers on the notion within the tine

provided in the notice of notion. The minimumtine such nmotion shall be
noticed to be heard shall be as provided by subdivision (a) of rule 320
for maki ng an appearance, dependi ng upon the nethod of service. |If the

plaintiff sets the hearing date of the notion later than the m ni num
time therefor, he may require the defendant to serve a copy of his
answering papers upon him wthin such extended period of tine, not
exceedi ng ten days, prior to such hearing date. No default judgnent may
be entered pursuant to subdivision (a) of section 3215 prior to the
hearing date of the notion. If the nmotion is denied, the noving and
answering papers shall be deened the conplaint and answer, respectively,
unless the court orders otherw se. The additional notice required by
subdivision (j) of rule 3212 shall be applicable to a notion nade pursu-
ant to this section in any action to collect a debt arising out of a
consumer credit transaction where a consuner is a defendant.

§ 11. Subdivision (f) of section 3215 of the civil practice |aw and
rules, as anended by chapter 453 of the laws of 2006, is amended and a
new subdivision (j) is added to read as foll ows:

(f) Proof. On any application for judgment by default, the applicant
shall file proof of service of the sumpbns and the conplaint, or a
summons and notice served pursuant to subdivision (b) of rule 305 or
subdi vision (a) of rule 316 of this chapter, and proof of +the facts
constituting the claim the default and the anpunt due by affidavit nade
by the party, or where the state of New York is the plaintiff, by affi-
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davit made by an attorney fromthe office of the attorney general who
has or obtains know edge of such facts through review of state records
or otherwi se. Wiere a verified conplaint has been served, it may be used
as the affidavit of the facts constituting the claimand the anount due;
in such case, an affidavit as to the default shall be made by the party
or the party's attorney. In an action arising out of a consuner credit
transaction, if the plaintiff is not the original creditor, the appli-
cant shall include: (1) an affidavit by the original creditor of the
facts constituting the debt, the default in paynent, the sale or assign-
nent of the debt. and the anpunt due at the tine of sale or assignnent:;
(2) for each subsequent assignment or sale of the debt to another enti-
ty, an affidavit of sale of the debt by the debt seller, conpleted by
the seller or assignor; and (3) an affidavit of a witness of the plain-
tiff, which includes a chain of title of the debt, conpleted by the
plaintiff or plaintiff's witness. The chief admnistrative judge shal
issue form affidavits to satisfy the requirenents of this subdivision
for consuner credit transactions. Wen jurisdiction is based on an
attachnent of property, the affidavit nust state that an order of
attachnent granted in the action has been levied on the property of the
defendant, describe the property and state its value. Proof of mailing
the notice required by subdivision (g) of this section, where applica-
ble, shall also be filed.

(j) Affidavit. A request for a default judgnent entered by the clerk
nust be acconpanied by an affidavit by the plaintiff or plaintiff's
attorney stating that after reasonable inquiry, he or she has reason to
believe that the statute of limtations has not expired

8§ 12. The civil practice law and rules is anended by adding a new
section 7516 to read as fol |l ows:

8 7516. Confirmation of an award based on a consuner credit trans-
action. In any proceeding under section 7510 of this article to confirm
an _award based on a consuner credit transaction, the party seeking to
confirmthe award shall plead the actual ternms and conditions of the
agreenent to arbitrate. The party shall attach to its petition (a) the
agreenent to arbitrate; (b) the demand for arbitration or notice of
intention to arbitrate, with proof of service; and (c) the arbitration
award, with proof of service. |If the award does not contain a statenent
of the clains submtted for arbitration. of the clains ruled upon by the
arbitrator, and of the calculation of figures used by the arbitrator in
arriving at the award, then the petition shall contain such a statenent.
The court shall not grant confirmation of an award based on a consuner
credit transaction unless the party seeking to confirmthe award has
conplied with this section.

8§ 13. Subdivision 2 of section 212 of the judiciary |law is anmended by
addi ng a new paragraph (aa) to read as foll ows:

(aa) Not later than January first, two thousand twenty. make avail able
Spani sh translations of the additional notices in consuner credit trans-
action actions and proceedings required by section 306-d of the civil
practice law and rules and subdivision (i) of rule 3212 of the civil
practice law and rules, and nake available formaffidavits required for
a notion for default judgnent in a consuner credit transaction action or
proceedi ng required by subdivision (f) of section 3215 of the civil
practice law and rul es.

8 14. This act shall take effect inmediately; provided, however, that
sections two, three, five, six, seven, eight, nine, ten, eleven and
twelve shall take effect on the first of January next succeeding the
date on which it shall have becone a |law and shall apply to actions and
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proceedi ngs comenced on or after such date; and provided, further, that
section four of this act shall take effect on the one hundred fiftieth
day after this act shall have becone a | aw



