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STATE OF NEW YORK
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2019- 2020 Regul ar Sessi ons

| N ASSEMBLY

March 8, 2019

Introduced by M of A LENTCL -- read once and referred to the Conmttee
on Ways and Means

AN ACT to anend the tax law, in relation to the enpire state conmercia
production credit

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Section 28 of the tax |aw, as added by section 2 of part V
of chapter 62 of the laws of 2006, paragraph 1 of subdivision (a) as
anended by chapter 518 of the | aws of 2018, paragraph 2 of subdivision
(a) as anended by chapter 300 of the | aws of 2007, subparagraph (i) of
paragraph 2 of subdivision (a) as anended by section 2 of part | of
chapter 59 of the | aws of 2012, subparagraph (iii) of paragraph 2 of
subdivision (a) as anended by section 2 of part O of chapter 59 of the
| aws of 2014, paragraph 3 of subdivision (a) as amended by section 45 of
part A of chapter 59 of the | aws of 2014, paragraph 4 of subdivision (a)
as separately anended by section 45 of part A and section 6 of part S of
chapter 59 of the laws of 2014, paragraph 2 of subdivision (b) as
amended by chapter 448 of the laws of 2009, subdivision (c¢) as added and
subdivision (d) as relettered by section 2 of part J of chapter 59 of
the laws of 2015, is amended to read as foll ows:

§ 28. Enpire state commercial production credit. (a) Allowance of
credit. (1) A taxpayer which is a qualified conmercial production conpa-
ny, or whichis a sole proprietor of a qualified comrercial production
conmpany, and which is subject to tax under article nine-A or twenty-two
of this chapter, shall be allowed a credit agai nst such tax, pursuant to
the provisions referenced in subdivision (c) of this section, to be
conputed as provided in this section. Provided, however, to be eligible
for such credit, at |east seventy-five percent of the production costs
(excludi ng post production costs) paid or incurred directly and predom -
nantly in the actual filmng or recording of the qualified comercial
must be costs incurred in New York state. The tax credit allowed pursu-
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ant to this section shall apply to taxable years begi nning before Janu-
ary first, two thousand twenty-four.

(2) The state has annually seven million dollars in total tax credits
to disburse to all eligible comercial production conpanies. The seven
mllion dollars in total tax credits shall be allocated according to
subparagraphs (i)[+~] and (ii) [and—i+] of this paragraph:

(i) ' ' H-H

ca—s—cemploted—

-] The state annually will disburse [th~ee] four mnmllion of the
total seven million in tax credits to all eligible production conpanies
who filmor record qualified commercials within the nmetropolitan conmu-
ter transportation district as defined in section twelve hundred sixty-
two of the public authorities law. The anpbunt of the credit shall be the
product (or pro rata share of the product, in the case of a menber of a
partnership) of [+H-we] twenty percent of the qualified production costs
paid or incurred in the production of a qualified conmrercial, provided
that the qualified production costs paid or incurred are attributable to
the wuse of tangible property or the performance of services within the
state in the production of such qualified cormmercial. To be eligible for
said credit the total qualified production costs of a qualified
producti on conpany nust be greater than five hundred thousand dollars in
the aggregate during the cal endar year. Such credit will be applied to
qual i fied production costs exceeding five hundred thousand dollars in a
cal endar year.

[-] (i) The state annually will disburse three nmillion of the
total seven mllion in tax credits to all eligible production conpanies
who film or record a qualified commercial outside of the netropolitan
commuter transportation district as defined in section twelve hundred
sixty-two of the public authorities |law, provided, however, that if,
after July thirty-first the state reviews all applications fromeligible
producti on conpanies who filmor record a qualified comrercial outside
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of the nmetropolitan commuter district for a given year, tax credits
remai n unal | ocated under this subparagraph, those credits shall be
allotted to the credits set forth in subparagraph (i) of this paragraph
for use consistent with the purposes of such subparagraph. The anount of
the credit shall be the product (or pro rata share of the product, in
the case of a nenber of a partnership) of [H-e] thirty percent of the
qual i fied production costs paid or incurred in the production of a qual-
ified comercial, provided that the qualified production costs paid or
incurred are attributable to the wuse of tangible property or the
performance of services within the state in the production of such qual -
ified commercial. To be eligible for said credit the total qualified
production costs of a qualified production conpany nust be greater than
one hundred thousand dollars in the aggregate during the cal endar year
Such credit will be applied to all qualified production costs [exceedihg
ope—hundred—thousand—dellars] in a cal endar year

(3) No qualified production costs used by a taxpayer either as the
basis for the allowance of the credit provided for under this section or
used in the calculation of the credit provided for under this section
shal |l be used by such taxpayer to claimany other credit allowed pursu-
ant to this chapter.

(4) Notwithstanding any provisions of this section to the contrary, a
corporation or partnership, which otherwise qualifies as a qualified
commerci al production conpany, and is simlar in operation and in owner-
ship to a business entity or entities taxable, or previously taxable,
under section one hundred eighty-three or one hundred eighty-four or
fornmer section one hundred eighty-five of article nine; article nine-A
or thirty-three of this chapter or which woul d have been subject to tax
under article twenty-three of this chapter (as such article was in
effect on January first, nineteen hundred eighty) or which would have
been subject to tax under article thirty-two of this chapter (as such
article was in effect on Decenber thirty-first, two thousand fourteen)
or the incone or losses of which is or was includable under article
twenty-two of this chapter shall not be deened a new or separate busi-
ness, and therefore shall not be eligible for enpire state comerci al
producti on benefits, if it was not formed for a valid business purpose,
as such termis defined in clause (D) of subparagraph one of paragraph
(o) of subdivision nine of section two hundred eight of this chapter and
was fornmed solely to gain enpire state comercial production credit
benefits.

(b) Definitions. As wused in this section, the followi ng terns shall
have the foll owi ng nmeani ngs:

(1) "Qualified production costs" means production costs only to the
extent such costs are attributable to the use of tangible property or
the performance of services within the state directly and predom nantly
in the production (including pre-production and post-production) of a
qual i fied comerci al

(2) "Production costs" neans any costs for tangible property used and
services perforned directly and predom nantly in the production (includ-
ing pre-production and post-production) of a qualified comercial.
"Production costs” shall not include (i) costs for a story, script or
scenario to be used for a qualified commercial and (ii) wages or sal a-
ries or other conpensation for witers, directors, including nusic
directors, producers and performers (other than background actors with
no scripted lines who are enployed by a qualified conpany and nusi-
ci ans). "Production costs" generally include technical and crew
production costs, such as expenditures for comrercial production facili -
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ties and/or l|ocation costs, or any part thereof, film audiotape, vide-
otape or digital nedium props, makeup, wardrobe, commrercial processing,
camera, sound recording, scoring, set construction, lighting, shooting,
editing and nmeal s. For purposes of this section, "post production costs"
include the production of original content for a qualified comercial
enpl oyi ng techniques traditionally used in post-production for visua

effects, graphic design, animation, and nusical conposition. However,
where the comrercial consists inits entirety of techniques such as
vi sual effects, graphic design, or animation, such costs incurred in the
production of the commercial, when occurring in New York, shall be
deened qualified production costs for the purposes of this section

Provided further, however, that "post production costs" shall not
include the editing of previously produced content for a qualified
comerci al .

(3) "Qualified commercial" means an advertisenment of any |ength that
is recorded on film audi otape, videotape or digital nediumin New York
for multi-market distribution by way of radio, television networks,
cable, satellite [e+~]. nmotion picture theaters, internet or downl oaded
application (app). "Qualified comrercial" shall not include (i) news or
current affairs program interview or talk program network pronos
i.e., comercials pronpting television series or novies, "howto" (i.e.,
instructional) comrercial or program commercial or program consisting
entirely of stock footage, trailers pronoting theatrical filnms, sporting
event or sporting program ganme show, award cerenony, daytine drama
(i.e., daytinme "soap opera"), or "reality" program or (ii) a production
for which records are required under section 2257 of title 18, United
States code, to be nmmintained wth respect to any performer in such
production (reporting of books, comrercials, etc. with respect to sexu-
ally explicit conduct).

(4) "Qualified comrercial production conmpany" is a corporation, part-
nership, limted partnership, or other entity or individual which or who
is principally engaged in the production of a qualified comercial and
controls the production of the qualified comercial and is not the
distributor, or the contracting entity for producti on of such
comercial, nor is a variable interest entity of such distributor or
contracting entity.

(c) The departnent of econom c devel opnent shall submit, on or before
Decenber first of each year, to the governor, the director of the divi-
sion of the budget, the tenmporary president of the senate, and the
speaker of the assenbly an annual report including, but not limted to,
the following informati on regardi ng the previous cal endar year:

(1) the total dollar amount of credits allocated, the name and address
of each qualified conmercial production conpany allocated credits under
this section, the total anpbunt of credits allocated to each qualified
commerci al production conpany, the total anmount of qualified production
costs and production costs for each qualified comrercial production
conpany, and the estimated nunber of enployees, credit-eligible nan
hours, and credit-eligible wages associated with each qualified comer-
cial production conpany allocated credits under this section;

(2) for qualified comercial production conpanies that were allocated
credit pursuant to subparagraph [&--] (i) of paragraph two of subdivi-
sion (a) of this section: the nane and address of each qualified conmer-
cial production conpany, the total dollar anpbunt of «credits allocated,
the total amount of «credits allocated to each qualified comercial
production conpany, total qualified production costs and production
costs for each qualified production conpany, and the estimted nunber of
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enpl oyees, credit-eligible man hours, and credit-eligible wages associ -
ated with each qualified conmercial production conpany that filmed or
recorded a qualified conmercial within the district;

(3) for qualified conmercial production conpanies that were allocated
credit pursuant to subparagraph [&+—-] (ii) of paragraph two of subdi-
vision (a) of this section: the name and address of each qualified
commerci al production conpany, the total dollar anmount of credits allo-
cated, the total anmpbunt of credits allocated to each qualified conmer-
cial production conmpany, total qualified production costs and production
costs for each qualified production conpany, and the estinmated nunber of
enpl oyees, credit-eligible nman hours, and credit-eligible wages associ-
ated with each qualified commercial production conpany that filmed or
recorded a qualified comrercial outside the district; and

(4) the amount of «credits reallocated to all eligible qualified
conmerci al producti on conpani es pursuant to subparagraph [&---] (ii) of
paragraph two of subdivision (a) of this section.

(5) The report may al so i nclude any recomrendati ons for changes in the
calculation or administration of the credit, recommendati ons regarding
continuing nodification or repeal of this credit, and any other infornma-
tion regarding this credit as may be useful and appropriate.

(d) Cross-references. For application of the credit provided for in
this section, see the followi ng provision of this chapter:

(1) article 9-A section 210-B: subdivision 23.

(2) article 22: section 606: subsection (jj).

8§ 2. This act shall take effect inmediately.



