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STATE OF NEW YORK

5827

2019- 2020 Regul ar Sessi ons

| N ASSEMBLY

February 19, 2019

Introduced by M of A TITUS, STECK -- read once and referred to the
Conmi ttee on I nsurance

AN ACT to anmend the public health Iaw and the insurance law, in relation
to utilization review agents

The People of the State of New York, represented in Senate and Assem
bly., do enact as follows:

Section 1. Section 206 of the public health [aw is anmended by adding
two new subdivisions 31 and 32 to read as foll ows:

31. The conmissioner is hereby directed to establish and periodically
update from available applicants an independent pool of physicians and
prof essional health service providers in each nmedical and professiona
health service specialty to serve as independent utilization review
agents as defined by subdivision nine of section forty-nine hundred of
this chapter.

32. (a) The conmissioner shall assign physicians or other professiona
health service providers authorized to examne or evaluate injury or
illness fromthe pool in the appropriate nedical or professional health
service specialty and who practices in the sane area or region to
conduct physical exam nations and review nedical records of covered
persons exclusively on a random rotating basis to elininate bias or
preference in the selection of the independent wutilization review
agents, or alternatively, the comm ssioner may select a not-for-profit
organi zation to assign providers fromthe pool on the sane basis. Such
assignnment nry be done through a process whereby a list of randonly
sel ected, appropriate nedical or professional health service providers
is conpiled by geographic region throughout the state and provided to
the insurance carrier and the claimant for the purposes of providing
both parties equal opportunity to strike an equal nunber of nanes off
such list until one utilization review agent rennins to conduct the
nedi cal exanmination or review of nedical records.

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onitted.
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(b) When a utilization review agent is selected fromthe pool of qual-
ified utilization review agents maintained by the departnent., the
conm ssioner shall renpve such utilization review agent's nane from the
pool for a set period of tine so that such agent shall not be available
for another regional wutilization review agent assignment wthin a
specific duration of tine as shall be determined by the conmissioner
The conmi ssioner shall adjust the duration of tine during which a nane
nust be withheld fromthe pool as necessary to balance the need to
reduce overutilization of certain independent utilization review agents
with the need to ensure that an adequate pool of independent utilization
review agents is available in each region or geographic area.

8§ 2. Subdivision 2 of section 4902 of the public health aw, as added
by chapter 705 of the laws of 1996, is anended to read as follows:

2. Each wutilization review agent shall assure adherence to the
requi rements stated in subdivision one of this section by all contrac-
tors, subcontractors, subvendors, agents and enployees affiliated by
contract or otherwise with such wutilization review agent, and shal
conduct all reviews in an objective and inpartial manner.

8§ 3. Subsection (b) of section 4902 of the insurance |aw, as added by
chapter 705 of the laws of 1996, is amended to read as foll ows:

(b) Each utilization review agent shall assure adherence to the
requirenments stated in subsection (a) of this section by all contrac-
tors, subcontractors, subvendors, agents and enployees affiliated by
contract or otherwise wth such wutilization review agent, and shal
conduct all reviews in an objective and inpartial manner.

8 4. Section 4902 of the insurance law is anended by adding two new
subsections (c) and (d) to read as foll ows:

(c) Uilization review agents nmay have their records randonly revi ewed
and audited periodically by both the superintendent of financia
services and the comm ssioner of health. Such superintendent and
conm ssioner shall be authorized to conduct a randomreview of no nore
than five utilization review records annually during a wutilization
review agent's triennial registration period. If, in the opinion of such
superintendent and conmnissioner, three or nore of the utilization review
agent's records and docunentation out of the five records that nay be
audited annually are judged to be deficient, such superintendent and
conm ssioner shall be authorized to audit additional records during such
registration period and shall be authorized to institute a renedia
programprior to the expiration of the registrant's current utilization
review agent registration period. If during any two consecutive annua
audit periods a utilization review agent's records and docunentation are
judged to be deficient in spite of any program of renedial action
directed on the part of such superintendent and conmi ssioner, they nay
renove the utilization review agent fromthe pool of nanes available to
conduct utilization reviews. Once a registrant's nane has been renoved
fromthe pool. in order to re-register as a utilization review agent the
registrant shall seek authorization in accordance with this article and
in the sane manner as a practitioner who has not previously been author-
ized.

(d) The wutilization review agent shall cite, whenever and wherever
possible, the specific page and reference to the relevant practice
guideline or to the relevant peer-reviewed nedical literature, scientif-
ic studies, abstracts, and/or standard reference conpendia, that the
agent utilized to assist himor her in reaching a deternination when
conmmenting on or making any determnation adverse to the clainant's
ongoi ng or concurrent care or a retrospective review based on a review
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of the treating provider's records or an exanination of the injured
patient or claimant.

8§ 5. Section 4905 of the insurance law is anended by addi ng three new
subsections (p), (q), and (r) to read as follows:

(p) A practitioner is not eligible to performa utilization review of
a claimant when the appearance of or an actual conflict of interest
exists. A conflict of interest shall include, but not be limted to,
instances where the utilization review agent or soneone in their office
or place of enploynent or practice practitioner has treated or exam ned
the claimant. A conflict of interest may be presuned to exist when the
utilization review agent and a provider that previously treated the
claimant has a relationship which involves a direct or substantial
financial interest.

(gq) Autilization review agent shall not becone the treating provider
for the claimant unless authorized to do so by the conm ssioner of
health, or ordered to by an administrative |aw judge.

(r) Aparty may, within five business days of the appointnent as a
utilization review agent for a particular claimant, request that the
utilization review agent disclose all potential conflicts of interest to
such comm ssioner of health that may result from any relationship
between the utilization review agent and the insurance carrier, self-in-
sured enployer, or the claimant. A potential conflict of interest exists
when the utilization review agent, or soneone in their inmmediate famly,
receives sonething of naterial value fromthe insurance carrier whether
in the formof stock, royalties, consultantship, funding by a research
grant, or other paynent by the insurance carrier for any additional
service other than the utilization review, or if the utilization review
agent receives nore than fifty percent of his or her total earned incone
by providing utilization reviews. Such request shall be submitted, in
witing, to the conm ssioner of health and a copy shall be sent. deliv-
ered, or submitted to any other parties at substantially the sane tine.
Such commi ssioner shall determ ne whether any conflict of interest is
sufficiently material as to require disqualification of the utilization
review agent fromperfornmng any utilization review under this article,
after pronpt disclosure pursuant to this subdivision.

8 6. This act shall take effect immediately.




