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comm ttee discharged, bill anmended, ordered reprinted as anended and
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AN ACT to anend the administrative code of the city of New York, the
energency tenant protection act of nineteen seventy-four and the civil
practice law and rules, in relation to investigation of rent over-
charge conpl aints

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Paragraph 1 of subdivision a of section 12 of section 4 of
chapter 576 of +the laws of 1974, constituting the energency tenant
protection act of nineteen seventy-four, as anmended by chapter 403 of
the laws of 1983, the opening paragraph and clause (i) of subparagraph
(b) as anended by chapter 116 of the | aws of 1997, is anended to read as
fol | ows:

(1) Subject to the conditions and limtations of this paragraph, any
owner of housing accommdations in a city having a popul ation of |ess
than one mllion or a town or village as to which an energency has been
declared pursuant to section three, who, upon conplaint of a tenant or
of the state division of housing and community renewal, is found by the
state division of housing and comunity renewal, after a reasonable
opportunity to be heard, to have collected an overcharge above the rent
authorized for a housing accommodation subject to this act shall be
liable to the tenant for a penalty equal to three times the amount of

such overcharge. [Ln——n9——e¥en%——shaLL——sH9h——%#eb#e—dagage—pena#}y—be

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
[-] isoldlawto be omtted
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-] If the
owner establishes by a preponderance of the evidence that the overcharge
was neither willful nor attributable to his negligence, the state divi-
sion of housing and conmunity renewal shall establish the penalty as the
anount of the overcharge plus interest at the rate of interest payable
on a judgnent pursuant to section five thousand four of the civil prac-
tice law and rules. After a conplaint of rent overcharge has been filed
and served on an owner, the voluntary adjustment of the rent and/or the
voluntary tender of a refund of rent overcharges shall not be considered
by the division of housing and community renewal or a court of conpetent
jurisdiction as evidence that the overcharge was not willful. (i) Except
as to conplaints filed pursuant to clause (ii) of this paragraph, the
| egal regulated rent for purposes of determ ning an overcharge, shall be
deenmed to be the rent indicated in the nopst recent reliable annua
registration statenment for a rent stabilized tenant filed [four] and
served upon the tenant six or nore years prior to the nost recent regis-
tration statement, (or, if nore recently filed, the initial registration
statenment) plus in each case any subsequent |awful increases and adj ust-
ments. | i !

) . ) ) )
HoR—staterent :Ifd U ?e?.s f o+—-o—t-he ;BSF 'eG?“f. e?'SE'QEIQ“

I . : : . " I L]
at—any—tie—thereafter—| The division of housing and community renewal
or a court of conpetent jurisdiction, in investigating conplaints of
overcharge and in determning legal regulated rent, shall consider al

available rent history which is reasonably necessary to nmake such deter-
mnations. (ii) As to conplaints filed within ninety days of the initial
registration of a housing accommopdation, the |legal regulated rent for
pur poses of determ ning an overcharge shall be deemed to be the rent
charged on the date [few] six years prior to the date of the initia

regi stration of the housing acconmodation (or, if the housing accomb-
dation was subject to this act for less than [few] six years, the
initial legal regulated rent) plus in each case, any |awful increases
and adjustments. Wiere the rent charged on the date [few+] six years
prior to the date of the initial registration of the accommopdation
cannot be established, such rent shall be established by the division.
[ Vherethe—ampunt—of—rent—set forth—in—the —anpdal—reat—registration

) ) ) .
statempat—H--ed{our—years—pr-or—to—t-he—rbsi—recent !egtst|a§|9| state
FRRt—-S—het eha!lelge? WH-R-R—-OUr—y8ais ?III fs I:! g “eltrf' S46H

BPy———re—h-eaadda—]
(a) The order of the state division of housing and conmmunity renewal
shall apportion the owner's Iliability between or anong two or nore

tenants found to have been overcharged by such owner during their
particul ar tenancy of a unit.

(b) (i) Except as provided wunder <clauses (ii) and (iii) of this
subpar agraph, a conplaint under this subdivision [shal] nmay be filed
with the state division of housing and community renewal [w-thin—four

subdivi-si-on] in a court of conpetent jurisdiction at any tine, however



OCOO~NOUIRWNPEF

A, 5251--A 3

any recovery of overcharge penalties shall be linted to the six years
precedi ng the conpl aint.

(ii) [hb] A penalty of three tlnes the overcharge [nay—be—baeed—apen

]shaII be assessed upon all overcharges

willfully collected by the owner starting six years before the conplaint
is filed.

(iii) Any conpl aint based upon overcharges occurring prior to the date
of filing of the initial rent registration as provided in subdivision b
of section twelve-a of this act shall be filed within ninety days of the
mai ling of notice to the tenant of such registration.

(c) Any affected tenant shall be notified of and given an opportunity
to join in any conplaint filed by an officer or enployee of the state
di vi sion of housing and community renewal .

(d) An owner found to have overcharged shall, in all cases, be
assessed the reasonable costs and attorney's fees of the proceeding, and
interest fromthe date of the overcharge at the rate of interest payable
on a judgnent pursuant to section five thousand four of the civil prac-
tice law and rul es.

(e) The order of the state division of housing and comrunity renewal
awarding penalties nmay, upon the expiration of the period in which the
owner nay institute a proceeding pursuant to article seventy-eight of
the <civil practice law and rules, be filed and enforced by a tenant in
the same manner as a judgnent or, in the alternative, not in excess of
twenty percent thereof per nonth may be offset against any rent there-
after due the owner.

(f) Unless a tenant shall have filed a conplaint of overcharge wth
the division which conplaint has not been withdrawn, nothing contained
inthis section shall be deermed to prevent a tenant or tenants, claimng
to have been overcharged, from comencing an action or interposing a
counterclaim in a court of conpetent jurisdiction for damages equal to
the overcharge and the penalty provided for in this section, including
interest fromthe date of the overcharge at the rate of interest payable
on a judgnent pursuant to section five thousand four of the civil prac-
tice law and rules, plus the statutory costs and all owabl e di sbursenents
in connectlon mnth t he proceedlng [ Such—aetiop—aust—be—comrPRced—or

Bosed—] The courts and the d|V|S|0n shal | have concurrent jurisdiction

subject to the tenant's choice of forum

8§ 2. Paragraph 8 of subdivision a of section 12 of section 4 of chap-
ter 576 of the laws of 1974, «constituting the energency tenant
protection act of nineteen seventy-four, as amended by chapter 403 of
the laws of 1983, is anended and a new paragraph 9 is added to read as
fol | ows:

(8) [Amy] Except where a specific provision of this law requires the
mai nt enance of rent records for a longer period, including records of
the useful life of inprovenents nmade to any housi ng accommodati on or any
buil ding, any owner who has duly registered a housing accommopdation
pursuant to section twelve-a of this act shall not be required to nain-
tain or produce any records relating to rentals of such accombpdation
nmore than four years prior to the nost recent registration or annua
statement for such accommpdati on. However, an owner's election not to
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maintain records shall not limt the authority of the division of hous-
ing and community renewal and the courts to exanine the rental history
and deternmine legal regulated rents pursuant to this subdivision.

(9) The division of housing and community renewal and the courts, in
investigating conplaints of overcharge and in determning legal regu-
lated rents, shall consider all available rent history which is reason-
ably necessary to nmake such determinations, including but not limted to
(a) any rent registration or other records filed with the state division
of housing and community renewal, or any other state, nunicipal or
federal agency., regardless of the date to which the information on such
registration refers; (b) any order issued by any state, nunicipal or
federal agency; (c¢) any records nmamintained by the owner or tenants; and
(d) any public record kept in the regular course of business by any
state, nunicipal or federal agency. Nothing contained in this paragraph

shall limt the exam nation of rent history relevant to a deternination
as to:

(i) whether the legality of a rental anpunt charged or registered is
reliable in light of all available evidence including, but not linted

to. whether an unexplained increase in the registered or |ease rents, or
a fraudulent schene to destabilize the housing accomopdati on. rendered
such rent or registration unreliable;

(ii) whether an accommbdation is subject to the energency tenant
protection act;

(iii) whether an order issued by the division of housing and comrunity
renewal or a court of conpetent jurisdiction, including, but not linmted
to an order issued pursuant to section 26-514 of the adm nistrative code
of the city of New York, or any regulatory agreenent or other contract
with any governnental agency, and renmining in effect within six vyears
of the filing of a conplaint pursuant to this section, affects or limts
the amount of rent that may be charged or coll ect ed;

(iv) whether an overcharge was or was not wllful;

(v) whether a rent adjustnent that requires information regarding the
|l ength of occupancy by a present or prior tenant was |awful

(vi) the existence or terns and conditions of a preferential rent, or
the propriety of a legal registered rent during a period when the
tenants were charged a preferential rent;

(vii) the legality of a rent charged or registered imediately prior
to the registration of a preferential rent; or

(viii) the ampunt of the legal regulated rent where the apartnent was
vacant or tenporarily exenpt on the date six years prior to a tenant's
conpl ai nt .

8 3. Subdivision b of section 12 of section 4 of chapter 576 of the
| aws of 1974, constituting the energency tenant protection act of nine-
teen seventy-four, as anended by chapter 403 of the laws of 1983, is
anmended to read as foll ows:

b. Wthin a city having a population of one million or nore, the state
di vi sion of housing and community renewal shall have such powers to
enforce this act as shall be provided in the New York city rent stabili-
zation law of nineteen hundred sixty-nine, as amended, or as shall
ot herwi se be provided by | aw Unless a tenant shall have filed a
conplaint of overcharge with the division which conplaint has not been
wi thdrawn., nothing contained in this section shall be deened to prevent
a tenant or tenants, claimng to have been overcharged. from commencing
an action or interposing a counterclaimin a court of conpetent juris-
diction for damages equal to the overcharge and the penalty provided for
in this section, including interest fromthe date of the overcharge at
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the rate of interest payable on a judgnent pursuant to section five
thousand four of the civil practice law and rules, plus the statutory
costs and all owabl e di sbursenents in connection with the proceeding. The
courts and the division shall have concurrent jurisdiction, subject to
the tenant's choice of forum

8 4. Subdivision a of section 26-516 of the adm nistrative code of the
city of New York, as anended by chapter 116 of the laws of 1997, is
amended to read as foll ows:

a. Subject to the conditions and |imtations of this subdivision, any
owner of housing accommopdati ons who, upon conplaint of a tenant, or of

the state division of housing and conmunity renewal, is found by the
state division of housing and comunity renewal, after a reasonable
opportunity to be heard, to have collected an overcharge above the rent
aut hori zed for a housing acconmodati on subject to this chapter shall be

liable to the tenant for a penalty equal to three tines the anpunt of

such overcharge. [+h—he—event—shalH——such—treble—danpge—penaliy—be

-] If the
owner establishes by a preponderance of the evidence that the overcharge
was not willful, the state division of housing and community renewal
shall establish the penalty as the amount of the overcharge plus inter-
est. After a conplaint of rent overcharge has been filed and served on
an _owner, the voluntary adjustnent of the rent and/or the voluntary
tender of a refund of rent overcharges shall not be considered by the
division of housing and comunity renewal or a court of conpetent juris-
diction as evidence that the overcharge was not willful. (i) Except as
to conplaints filed pursuant to clause (ii) of this paragraph, the |egal
regul ated rent for purposes of determ ning an overcharge, shall be the
rent indicated in the nost recent reliable annual registration statenent
filed [fewr] and served upon the tenant six or nore years prior to the
nost recent registration statenent, (or, if nore recently filed, the
initial registration statenent) plus in each case any subsequent | awf ul
i ncreases and adj ustnents. [MWere—the—-anpunt—of—+ent—set—forth—in—the

Pt —rent—regi-stration—staterent—ti-led—t o —yroars et o—the—rost
) : . = )
ﬁgfe|t,|eg!stnat|e||state|ent Hs—hot elalﬁenged WHR-A—OUF—y8ai-5 ?: fs
subj-ect—to—challenge—at—any—tirwe—thereafter—| The division of housing
and conmunity renewal or a court of conpetent jurisdiction, in investi-
gating conplaints of overcharge and in determning legal regulated rent,
shall consider all available rent history which is reasonably necessary
to make such determinations. (ii) As to conplaints filed wthin ninety
days of the initial registration of a housing accomopdation, the |ega
regul ated rent shall be deened to be the rent charged on the date [four]
six years prior to the date of the initial registration of the housing
accommodation (or, if the housing accomopbdation was subject to this
chapter for less than [few+] six years, the initial Ilegal regulated
rent) plus in each case, any |awful increases and adjustnents. Were the
rent charged on the date [feur] six years prior to the date of the
initial registration of the acconmodati on cannot be established, such
rent shall be established by the division.
Where the prior rent charged |

A i t ] for the housing acconmodati on cannot be
establ i shed, such rent shall be established by the division provided
that where a rent is established based on rentals deterni ned under the
provi sions of the |ocal energency housing rent control act such rent
must be adjusted to account for no | ess than the m ni num i ncreases which
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would be permitted if the housing acconmobdati on were covered under the
provisions of this chapter, less any appropriate penalties. [Wiere—the

, . . .
SRBUR—OF—-BR—S8I—ForH-i—-R—he—aRRual et —-egi-st+ati-on—statersat—-ed
FouF—yBar-s—pH-or—-o—t-he—Rbsi—-ecent |eg|st|at|e| StatereRt—-s—hot—oha
Henged—w-hi-R—-our—years—ot—ts—HH-Rg—Rei-ther—sush—+ent—hor——se "Ge_fl

(1) The order of the state division of housing and community renewal
shall apportion the owner's Iliability between or anong two or nore
tenants found to have been overcharged by such owner during their
particul ar tenancy of a unit.

(2) Except as provided under clauses (i) and (ii) of this paragraph, a
conmplaint wunder this subdivision [shal-] may be filed with the state

d|V|5|on of hou5|ng and connunlty renemel [ufLh+n——$ee¢——yea#s——e¥——the

complatt—1ds—+iled] 1n a court of conDetent jurisdiction at any tine,
however any recovery of overcharge penalties shall be limted to the six
vears preceding the conplaint . (|) [Ab] A penalty of three tlnes the
overcharge [ a8y ; ; ae
two—years] shall be assessed upon al | overcharqes mnllfullv coIIected bv
the owner startlnq Si X vears before the conplalnt |s filed [e;——upen——an

(3) Any affected tenant shall be notified of and given an opportunity
to join in any conplaint filed by an officer or enployee of the state
di vi sion of housing and community renewal .

(4) An owner found to have overcharged may be assessed the reasonable
costs and attorney's fees of the proceeding and interest fromthe date
of the overcharge at the rate of interest payable on a judgnent pursuant
to section five thousand four of the civil practice | aw and rul es.

(5) The order of the state division of housing and community renewal
awarding penalties nmay, upon the expiration of the period in which the
owner nay institute a proceeding pursuant to article seventy-eight of
the civil practice law and rules, be filed and enforced by a tenant in
the same manner as a judgnment or not in excess of twenty percent thereof
per nonth may be of fset against any rent thereafter due the owner.

8 5. Subdivision g of section 26-516 of the adm nistrative code of the
city of New York is anmended, subdivision his relettered subdivision i
and a new subdivision h is added to read as foll ows:

g. [Amy¥] Except where a specific provision of this law requires the

mai nt enance of rent records for a longer period, including records of
the useful life of inprovenents nade to any housing accommbdati on or any
building, any owner who has duly registered a housing accommopdati on
pursuant to section 26-517 of this chapter shall not be required to

mai ntain or produce any records relating to rentals of such accomo-
dation for nore than [few+] six years prior to the npbst recent registra-
tion or annual statenment for such accommodation. However, an owner's
election not to mmintain records shall not limt the authority of the
division of housing and comunity renewal and the courts to examne the
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rental history and determine legal regulated rents pursuant to this
section.

h. The division of housing and community renewal, and the courts, in
investigating conplaints of overcharge and in determning |egal regu-
lated rents, shall consider all available rent history which is reason-
ably necessary to make such determinations, including but not limted to
(i) any rent reqgistration or other records filed with the state division
of housing and community renewal, or any other state, nunicipal or
federal agency, regardless of the date to which the information on such
registration refers; (ii) any order issued by any state, nunicipal or
federal agency; (iii) any records maintained by the owner or tenants;
and (iv) any public record kept in the regular course of business by any
state, municipal or federal agency. Nothing contained in this subdivi-
sion shall limt the examnation of rent history relevant to a determ -
nation as to:

(i) whether the legality of a rental anmpbunt charged or registered is
reliable in light of all available evidence including but not linmted to
whether an unexplained increase in the registered or lease rents, or a
fraudul ent schene to destabilize the housing accommbdation, rendered
such rent or registration unreliable;

(ii) whether an accommpdation is subject to the energency tenant
protection act or the rent stabilization |aw

(iii) whether an order issued by the division of housing and community
renewal or by a court, including, but not linmted to an order issued
pursuant to section 26-514 of this chapter, or any regulatory agreenent
or other contract with any governnental agency. and remaining in effect
within six vears of the filing of a conplaint pursuant to this section,
affects or limts the anbunt of rent that nmay be charged or coll ected;

(iv) whether an overcharge was or was not wllful;

(v) whether a rent adjustnent that requires information regarding the
|l ength of occupancy by a present or prior tenant was | awful;

(vi) the existence or terns and conditions of a preferential rent., or
the propriety of alegal registered rent during a period when the
tenants were charged a preferential rent;

(vii) the legality of a rent charged or registered imrediately prior
to the registration of a preferential rent; or

(viii) the amount of the legal regulated rent where the apartnent was
vacant or tenporarily exenpt on the date six years prior to a tenant's

conpl aint.
§ 6. Section 213-a of the civil practice |law and rul es, as anended by

chapter 116 of the laws of 1997, is amended to read as foll ows:

§ 213-a. [Astieonrs—teo—be commeneed—uithintouw—yearsresi-denti-al]
Re5|dent|al rent overcharge [An—aepken—en—a—fes+den¥+a#—#en¥—e¥e#eha#ge

—] No overcharge penalties or danmages
nmay be awarded for a period nbre than six years before the action is
commenced or conplaint is filed, however, an overcharge claimnmay be
filed at any tine, and the calculation and determnation of the |egal
rent and the anpunt of the overcharge shall be made in accordance with
the provisions of |aw governing the determnation and calculation of

over char ges.
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8 7. This act shall take effect inmediately and shall apply to any
clainms pending or filed on and after such date; provided that:

a. the anendnents to section 12 of the enmergency tenant protection act
of nineteen seventy-four made by sections one, two and three of this act
shall expire on the sane date as such act expires and shall not affect
the expiration of such act as provided in section 17 of chapter 567 of
the | aws of 1974; and

b. the anendnents to section 26-516 of chapter 4 of title 26 of the
adm ni strative code of the city of New York made by sections four and
five of this act shall expire on the same date as such | aw expires and
shall not affect the expiration of such law as provided under section
26- 520 of such | aw



