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STATE OF NEW YORK
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2019- 2020 Regul ar Sessi ons

| N ASSEMBLY

February 6, 2019

Introduced by M of A ABBATE -- read once and referred to the Conmttee
on Judiciary

AN ACT to anmend the civil practice law and rules, in relation to requir-
ing an affidavit of nerit and expert discovery in medical, dental and
podi atric nmal practice actions

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Section 3012-a of the civil practice law and rules, as
anended by chapter 507 of the laws of 1987, is anended to read as
fol | ows:

§ 3012-a. [GCertificate] Affidavit of merit in nedical, dental and
podiatric nmalpractice actions. (a) In any action for nmedical, dental or
podi atric mal practice, the conplaint shall be acconpani ed by [a—eertidf—
} - et A X . -rg] an affida-
vit of nerit executed by a healthcare professional who the plaintiff's
attorney or, the plaintiff if not represented by an attorney, reasonably
believes is know edgeable in the relevant issues involved in the partic-
ular action to be an expert physician in a nedical nalpractice action
an _expert dentist in a dental malpractice action or an expert podiatri st
in a podiatric mal practice action, stating that[=

_é4}——Lhe—aLLeLney—has—fe¥+eMed—%he—iaGLs—eL—%he—easefand—has—eensuL%ed

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
[-] is oldlawto be omtted.
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ueHLd——agLee—Le—sueh—&AyyHA#44ﬁ44nﬂ the DhVSICIan in a nedlcal nalorac-

tice action, or the dentist in a dental nmlpractice action, or the
podiatrist in a podiatric malpractice action has reviewed the conpl aint
in the malpractice action and all nedical records supplied by the
plaintiff's attorney., or plaintiff if not represented by an attorney,
and states each of the following with individual particularization to
the specifically naned defendant or defendants:

(1) The applicable standard of practice or care concerning the allega-
tions contained in the conplaint.

(2) The applicable standard of practice or care breached.

(3) The actions that should have been taken or omitted in order to
have conplied with the applicable standard of care.

(4) The manner in which the breach of the standard of practice or care
was the proxinmate cause of the Dla|nt|ff S injury.

V%ere an affldaV|t of nerlt is required pursuant to this section, an
individual affidavit shall be filed for each nanmed defendant who is a

physician, dentist or podiatrist named in the conplaint.

(c) Where the attorney intends to rely solely on the doctrine of "res
ipsa loquitur”, this section shall be inapplicable. |In such cases, the
conpl ai nt shall be acconpani ed by [a—ee#%###eape] an affidavit, executed
by the attorney, declaring that the attorney is solely relying on such
doctrine and, for that reason, is not filing [a—ecertificate] the affida-
vit of merit required by this section.

(d) [H—a—treguest by the plalntiff for the recordsof the plaintifif s

] The plaintiff may, in lieu of serving
the affidavit of nmerit required by this section, provide the defendant
or defendants with the infornmation required by paragraph one of subdivi-
sion (d) of section thirty-one hundred one of this chapter within the
period of tinme prescribed by this section, provided that the disclosure
be executed by the physician in a nedical malpractice action, or the
dentist in a dental mal practice action, or the podiatrist in a podiatric
nal practice action who has reviewed the conplaint in the nmlpractice
action and all nedical records supplied by the plaintiff's attorney.

(e) [Fer—purposes—otthis—section—and—subject—totheprovisions—ot
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tion] The plaintiff's attorney or, the plaintiff if not represented by

an attorney, may wth good cause shown, file a npbtion to extend the
period of tine to file the required affidavit of nerit. The notion
shall be filed together with the conplaint. The court may grant reason-
able tine to file the affidavit of nerit, not to exceed ninety days,
except the tine may be extended beyond ninety days if the court deter-
mnes that a defendant or non-party has failed to cooperate with access
to nedical or dental records necessary for the affidavit of nerit or

that other circunstances warrant extension of tine.

(f) [Fhe—provisions—ot—this—sestion—shall—not—be—appHeable—to—2

section] Any conplaint alleging nedical, dental, or podiatric nmlprac-
tice that is not acconpanied by an affidavit of nmerit as required by
this section shall be deened defective as a matter of law and, upon
notion by the defendant, be dismi ssed on the nerits by the court. Such
dism ssal shall be with prejudice.

8 2. Subdivision (a) of section 3101 of the <civil practice law and
rules is anmended by adding a new paragraph 5 to read as foll ows:

(5) notwi thstanding any provision of subparagraph (i) of paragraph one
of subdivision (d) of this sectionto the contrary, in an action for
nedical, dental or podiatric malpractice, each party shall serve the
disclosure described in such subparagraph within sixty days preceding
the filing required by rule thirty-four hundred two of this chapter.
Further, at any tine after joinder of issue, any party nmay. by witten
notice nade to and served upon all other parties and filed with the
court; conduct an examination upon oral deposition, of any person who
has been disclosed as an expert witness by any other party. FEach party
shall be required to produce his or her expert witness for exam nation
upon oral deposition upon receipt of a notice to take oral deposition in
accordance with rule thirty-one hundred seven of this chapter and,
unless otherwise ordered by the court, all expert wi tness depositions
shall be taken before the filing required by rule thirty-four hundred
two of this chapter. If any party, having received such notice, fails to
nake that party's expert wtness available for oral deposition, that
party shall be precluded fromoffering expert testinony at the trial of
the action. For purposes of rule thirty-one hundred ten and rule thir-
ty-one hundred seventeen, an expert wtness, as provided in this
section, shall be considered a party. Each party seeking the deposition
of an expert witness shall pay the expert a reasonable fee for the tine
spent at the deposition.

8§ 3. Paragraph 1 of subdivision (d) of section 3101 of the civil prac-
tice law and rules, as anended by chapter 184 of the | aws of 1988,
subparagraph (ii) as anended by chapter 165 of the laws of 1991, is
anmended to read as foll ows:
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1. Experts. (i) Upon request, each party shall identify each person
whom the party expects to call as an expert witness at trial and shal
disclose in reasonable detail the subject matter on which each expert is
expected to testify, the substance of the facts and opini ons on which
each expert is expected to testify, the qualifications of each expert
wi tness and a summary of the grounds for each expert's opinion. However,
where a party for good cause shown retains an expert an insufficient
period of time before the conmencenent of trial to give appropriate
notice thereof, the party shall not thereupon be precluded from intro-
ducing the expert's testinony at the trial solely on grounds of noncom
pliance with this paragraph. In that instance, upon notion of any party,
made before or at trial, or onits own initiative, the court may nake

mhatever ordgr may be just: [Ln—an—a9LLen—Le4—n%d+saL?—denLaL—epred+a-

m_a'l_ei_t_h'e_ae'F'_e'n_- i O
(-] (ii) Further disclosure concerning the expected testinony of
any expert, except as expressly provided in paragraph five of subdivi-

sion (a) of this section, may be obtained only by court order upon a
showi ng of special circunstances and subject to restrictions as to scope
and provisions concerning fees and expenses as the court nmay deem appro-
priate. However, a party, w thout court order, may take the testinony of
a person authorized to practice nedicine, dentistry or podiatry who is
the party's treating or retained expert, as described in paragraph three
of subdivision (a) of this section, in which event any other party shal
be entitled to the full disclosure authorized by this article wth
respect to that expert without court order.

8 4. This act shall take effect on the ninetieth day after it shal
have becone a | aw, provided, however, that section one of this act shal
take effect on the one hundred eightieth day after this act shall have
becone a | aw



