NRRRRRRRERRR
COOMNOUIRWNROOONOUTAWNER

NN
N

STATE OF NEW YORK

4216

2019- 2020 Regul ar Sessi ons

| N ASSEMBLY

February 1, 2019

Introduced by M of A WEPRIN -- Milti-Sponsored by -- M of A CAHILL
GALEF, QUART, WRIGHT -- read once and referred to the Comrittee on
Judi ci ary

AN ACT to anend the judiciary law, in relation to audio-visual
recordings in the courtroom to repeal section 218 of such law relat-
ing thereto; and providing for the repeal of such provisions upon
expiration thereof

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Section 218 of the judiciary |law is REPEALED and a new
section 218 is added to read as foll ows:

8 218. Audio-visual coverage of judicial proceedings. 1. Authori-
zation. Notwi t hstanding the provisions of section fifty-two of the
civil rights law and subject to the provisions of this section, the
chief judge of the court of appeals or his or her designee nay authorize
an experinental program in which presiding trial judges, in their
discretion, may permt audio-visual coverage of civil and crimnal court
proceedings, including trials.

2. Definitions. For purposes of this section:

(a) "Adnmi nistrative judge" shall nean the adninistrative judge of each
judicial district; the admnistrative judge of Nassau county or of
Suffolk county; the adnministrative judge of the civil court of the city
of New York or of the crimnal court of the city of New York; or the
presiding judge of the court of clains.

(b) "Audio-visual coverage" shall nean the el ectronic broadcasting or
other transmi ssion to the public of radio or television signals fromthe
courtroom the recording of sound or light in the courtroom for later
transmi ssion or reproduction, or the taking of still or notion pictures
in the courtroomby the news nedia.

(c) "News nedia" shall nean any news reporting or news gathering agen-
cy and any enployee or agent associated wth such agency, including

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is oldlawto be omtted.
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television, radio, radio and television networks, news services, newspa-
pers. magazines, trade papers, in-house publications, professional jour-
nals or any other news reporting or news gathering agency, the function
of which is to informthe public, or sone segnent thereof.

(d) "Presiding trial judge" shall nean the justice or judge presiding
over proceedings at which audio-visual coverage is authorized pursuant
to this section.

(e) "Covert or undercover capacity" shall nean |aw enforcenent activ-
ity involving crimnal investigation by peace or police officers who
usually and customarily wear no uniform badge or other official iden-
tification in public view

(f) "Arraignnment"” shall have the sanme neaning as such termis defined
in subdivision nine of section 1.20 of the crimnal procedure | aw.

(g) "Suppression hearing"” shall nean a hearing on a notion nade pursu-
ant to the provisions of section 710.20 of the crimnal procedure law, a
hearing on a notion to deternmine the adnmissibility of any prior crini-
nal, vicious or immoral acts of a defendant and any other hearing held
to determne the adnissibility of evidence.

(h) "Nonparty witness" shall nean any witness in a crimnal trial
proceeding who is not a party to such proceeding; except an expert or
professional wtness, a peace or police officer who acted in the course
of his or her duties and was not acting in a covert or undercover capac-
ity in connection with the instant court proceeding, or any governnent
official acting in an official capacity, shall not be deened to be a
"nonparty w tness".

(i) "Visually obscured" shall nean that the face of a participant in a
crimnal trial proceeding shall either not be shown or shall be rendered
visually unrecogni zable to the viewer of such proceeding by neans of
special editing by the news nedia.

3. Requests for coverage of proceedings; admnistrative review (a)
Prior to the commencenent of the proceedings, any news nedia interested
in providing audio-visual coverage of court proceedings shall file a
request with the presiding trial judge, if assigned, or if no assignnent
has been nmade, to the judge responsible for making such assignnment.
Requests for audi o-visual coverage shall be nade in witing and not | ess
than seven days before the commencenent of the judicial proceeding, and
shall refer to the individual proceeding with sufficient identification
to assist the presiding trial judge in considering the request. \Were
circunstances are such that an applicant cannot reasonably apply seven

or nore days before the commencenent of the proceeding, the presiding
trial judge nmay shorten the tinme period for requests.

(b) Pernission for news nedia coverage shall be at the discretion of
the presiding trial judge. An order granting or denying a request for
audi o-vi sual coverage of a proceeding shall be in witing and shall be
included in the record of such proceeding. Such order shall contain any
restrictions inposed by the judge on the audio-visual coverage and shal
contain a statenent advising the parties that any violation of the order

i s puni shable by contenpt pursuant to article nineteen of this chapter.
Such order for initial access shall be subject only to review by the

appropriate admnistrative judge; there shall be no further judicial
review of such order or deternmination during the pendency of such
proceedi ng before such trial judge. No order allow ng audio-vVvisua

coverage of a proceeding shall be seal ed.

(c) Subject to the provisions of subdivision seven of this section,
upon a request for audio-visual coverage of court proceedings, the
presiding trial judge shall, at a mninum take into account the foll ow
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ing factors: (i) the type of case involved; (ii) whether such coverage
woul d cause harmto any participant in the case or otherwise interfere
with the fair adninistration of justice, the advancenent of a fair trial
or the rights of the parties; (iii) whether any order directing the
exclusion of witnesses fromthe courtroomprior to their testinony could
be rendered substantially ineffective by allow ng audi o-visual coverage
that could be viewed by such witnesses to the detrinent of any party;
(iv) whether such coverage would interfere with any |aw enforcenent
activity: or (v) whether the subject matter involves |lewd or scandal ous
natters.

(d) A request for audio-visual coverage nade after the commencenent of
a trial proceeding in which a jury is sitting shall not be granted
unless (i) counsel for all parties to the proceeding consent to such
coverage, or (ii) the request is for coverage of the verdict and/or

sentencing in such proceeding.
4., Supervision of audio-visual coverage; nmandatory pretrial confer-

ence; judicial discretion. (a) Audio-visual coverage of a court
proceeding shall be subject to the supervision of the presiding trial
judge. I n supervising audi o-visual coverage of court proceedings. in
particular any which involve lewd or scandalous matters, a presiding
trial judge shall, where necessary for the protection of any partici pant

or to preserve the welfare of a minor, prohibit all or any part of the
audi o-vi sual coverage of such participant, mnor or exhibit.

(b) A pretrial conference shall be held in each case in which audio-
visual coverage of a proceeding has been approved. At such conference
the presiding trial judge shall review, with counsel and the news nedia
who will participate in the audio-visual coverage, the restrictions to
be inposed. Counsel shall convey to the court any concerns of prospec-
tive witnesses with respect to audi o-visual coverage.

(c) There shall be no linmtation on the exercise of discretion under
this subdivision except as provided by law. The presiding trial judge
may at any tinme nodify or reverse any prior order or determnination.

5. Consent. (a) Audio-visual coverage of judicial proceedings, except
for arraignnents and suppression hearings, shall not be linited by the
obj ection of counsel, parties, or jurors, except for a finding by the
presiding trial judge of good or |egal cause.

(b) Audio-visual coverage of arraignments and suppression hearings
shall be pernmitted only with the consent of all parties to the proceed-
ing; provided. however, where a party is not yet represented by counsel
consent nmay not be given unless the party has been advised of his or her
right to the aid of counsel pursuant to subdivision four of section
170.10 or section 180.10 of the crimnal procedure |law and the party has
affirmatively elected to proceed without counsel at such proceeding.

(c) Counsel to each party in a crimnal trial proceeding shall advise
each nonparty witness that he or she has the right to request that his
or her image be visually obscured during said witness' testinony, and
upon such request the presiding trial judge shall order the news nedia
to visually obscure the visual inmage of the witness in any and all audi-
o-visual coverage of the judicial proceeding.

6. Restrictions relating to equipnent and personnel; sound and |ight
criteria. Where audio-visual coverage of court proceedings is authorized
pursuant to this section, the following restrictions shall be observed:

(a) Equi pnent and personnel :

(i) No nore than two electronic or notion picture caneras and two

canera operators shall be permitted in any proceeding.
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(ii) No nore than one photographer to operate two still caneras with
not nore than two |l enses for each canera shall be pernmtted in any
pr oceedi ng.

(iii) No npore than one audio systemfor broadcast purposes shall be
permtted in any proceeding. Audio pickup for all nmedia purposes shal
be effectuated through existing audio systens in the court facility. If
no technically suitable audio system is available, mcrophones and
related wring essential for nedia purposes shall be supplied by those
persons providing audio-visual coverage. Any mcrophones and sound
wiring shall be unobtrusive and located in places designated by the
presiding trial judge.

(iv) Notwithstanding the provisions of subparagraphs (i), (ii) and
(iii) of this paragraph, the presiding trial judge nmay nodify his or her
original order to increase or decrease the anpbunt of equipnent that wll
be permtted into a courtroomon a finding of special circunstances so

long as it will not inpair the dignity of the court or the judicial
process.

(v) Notwithstanding the provisions of subparagraphs (i), (ii) and
(iii) of this paragraph, the equi pnent authorized therein shall not be
admtted into a court proceeding unless all persons interested in
provi di ng audi o-vi sual coverage of such proceedings shall have entered

into pooling arrangenents for their respective groups. Furthernpre, a
pool operator for the electronic and notion picture nedia and a poo

operator for the still photography nedia shall be selected, and proce-
dures for cost sharing and dissenination of audio-visual material estab-
lished. The court shall not be called upon to nediate or resolve any
di spute as to such arrangenents. In nmaking pooling arrangenents, consid-
eration shall be given to educational users' needs for full coverage of
entire proceedings.

(b) Sound and light criteria:

(i) Only electronic and notion picture caneras, audio equipnent and
still canmera equipnent which do not produce distracting sound or 1ight
shall be enployed to cover judicial proceedings. The chief administrator
of the courts shall pronulgate a list of acceptable equipnent nodels.

(ii) No notorized drives shall be permitted, and no noving lights,
flash attachnents, or sudden lighting changes shall be permtted during
judicial proceedings.

(iii) No light or signal visible or audible to trial participants
shall be used on any equipnent during audi o-visual coverage to indicate
whether it is operating.

(iv) It shall be the affirmative duty of any person desiring to use
equipnent other than that authorized by the chief adnministrator to
denonstrate to the presiding trial judge, adequately in advance of any
proceeding, that the equipnent sought to be utilized neets acceptable
sound and light criteria. A failure to obtain advance judicial approval
for equipnent shall preclude its use in any proceeding.

(v) Wth the concurrence of the presiding trial judge nodifications
and additions may be made to light sources existing in the facility,
provi ded such nodifications or additions are installed and naintained at
the expense of the news nedia who are providing audi o-visual coverage
and provided they are not distracting or otherw se offensive.

(c) Location of equipnent and personnel. Caneras, equipnent and
personnel shall be positioned in |ocations designated by the presiding
trial judge.

(i) Al audio-visual coverage operators shall assune their assigned,

fixed position wthin the designated area and once established in such
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position, shall act in a nmanner so as not to call attention to their
activities.

(ii) The areas so designated shall provide reasonable access to cover-
age with the least possible interference with court proceedings. Equip-
nent that is not necessary for audio-visual coverage from inside the
courtroomshall be located in an area outside the courtroom

d Movenent of equi pnent durin roceedi ngs. Equi pnent shall not be
placed in, noved about or renoved from the courtroom and related
personnel shall not npve about the courtroom except prior to commence-
nent or after adjournnent of proceedings each day, or during a recess.
Canera film and lenses shall be changed only during a recess in
pr oceedi ngs.

7. Restrictions on audio-visual coverage. Notwithstanding the initial
approval of a request for audio-visual coverage of any court proceeding,
the presiding trial judge shall have discretion throughout the proceed-
ing to revoke such approval or limt such coverage, and nay where appro-
priate exercise such discretionto linmt, restrict or prohibit audio or
video broadcast or photography of any part of the proceeding in the
courtroom or of the nane or features of any participant therein. In any
case, audio-visual coverage shall be linited as follows:

(a) no audi o pickup or audio broadcast of conferences which occur in a
court facility between attorneys and their clients, between co-counsel
of aclient, or between counsel and the presiding trial judge, shall be
permtted without the prior express consent of all participants in the
conf er ence;

(b) no conference in chanbers shall be subject to audio-visual cover-
age;

(c) no audio-visual coverage of the selection of the prospective jury
during voir dire shall be pernitted;

(d) no audio-visual coverage of the jury, or of any juror or alternate
juror, while in the jury box, in the courtroom in the jury deliberation
room during recess, or while going to or fromthe deliberation room at
any tine shall be permitted; provided, however, that, upon consent of
the foreperson of a jury, the presiding trial judge may, in his or her
discretion, pernmit audio coverage of such foreperson delivering a
verdi ct;

(e) no audio-visual coverage shall be permtted of a witness, who as a
peace or police officer acted in a covert or undercover capacity in
connection with the instant court proceeding, without the prior witten
consent of such wi tness;

(f) no audio-visual coverage shall be pernmtted of a witness, who as a
peace or police officer is currently engaged in a covert or undercover
capacity, without the prior witten consent of such w tness;

(g) no audio-visual coverage shall be permtted of the victim in a
prosecution for rape, crimnal sexual act. sexual abuse or other sex
of fense under article one hundred thirty or section 255.25 of the pena
law, notwithstanding the initial approval of a request for audi o-visua
coverage of such a proceeding, the presiding trial judge shall have
discretion throughout the proceeding to limt any coverage which would
identify the victim except that said victimcan request of the presid-

ing trial judge that audio-visual coverage be permtted of his or her
testinony, or in the alternative the victimcan request that coverage of
his or her testinpbny be permtted but that his or her inmage shall be

visually obscured by the news nedia. and the presiding trial judge in
his or her discretion shall grant the request of the victim for the

coverage specifi ed;
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(h) no audi o-visual coverage of any arraignnment or suppression hearing
shall be permitted without the prior consent of all parties to the
proceedi ng; provided. however, where a party is not vet represented by
counsel consent may not be given unless the party has been advi sed of
his or her right to the aid of counsel pursuant to subdivision four of
section 170.10 or section 180.10 of the crimnal procedure law and the
party has affirmatively elected to proceed wthout counsel at such
pr oceedi ng;

(i) no judicial proceeding shall be schedul ed, delayed, reenacted or
continued at the request of, or for the convenience of the news nedia;

(j) no audio-visual coverage of any participant shall be permtted if
the presiding trial judge finds that such coverage is |liable to endanger
the safety of any person;

(k) no audi o-visual coverage of any judicial proceedings which are by
law closed to the public, or which nmay be closed to the public and which
have been closed by the presiding trial judge shall be permtted; and

(1) no audio-visual coverage shall be pernmitted which focuses on or
features a fanmily nmenber of a victimor a party in the trial of a crim-
nal case, except while such famly nenber is testifying. Audio-visua
coverage operators shall neke all reasonable efforts to determ ne the
identity of such persons. so that such coverage shall not occur.

8. Violations. Any violation of an order or determ nation issued under
this section shall be punishable as a contenpt pursuant to article nine-
teen of this chapter.

9. Review conmttee. (a) There shall be created a conmttee to review
audi o-visual coverage of court proceedings. The committee shall consi st
of twelve nenbers of whom three to be appointed by the governor, three
to be appointed by the chief judge of the court of appeals, tw to be
appointed by the tenporary president of the senate, two to be appointed
by the speaker of the assenbly, one to be appointed by the mnority
|l eader of the senate and one to be appointed by the mnority |eader of
the assenbly. The chair of the conmttee shall be appointed by the chi ef
judge of the court of appeals. At |east one nenber of the conmittee and
no nore than two nenbers of the conmrittee shall be a representative of
the broadcast nedia, be enployed by the broadcast nedia or receive
conpensation from the broadcast nedia. At least two nenbers of the
conm ttee shall be nenbers of the bar, engaged in the practice of [|aw
and reqularly conduct trials and/or appellate argunents; and at | east
one nmenber of the commttee shall by professional training and expertise
be qualified to evaluate and anal yze research nethodology relevant to
analyzing the inpact and effect of audio-visual coverage of judicial
proceedi hgs. No one who has served on an earlier conmmittee established
by law to review audio-visual coverage of judicial proceedings in this
state may be appointed to such committee. No nenber or enployee of the
executive, legislative, or judicial branches of the state governnent nay
be appointed to such conmmittee.

(b) The nenbers of the commttee shall serve w thout conpensation for
their services as nmenbers of the comrittee, except that each of the
nonpublic nenbers of the conmittee nmay be allowed the necessary and
actual travel, neals and | odging expenses which he or she shall incur in
the performance of his or her duties under this section. Any expenses
incurred pursuant to this section shall be a charge against the office
of court admnistration

(c) The commttee shall have the power, duty and responsibility to
evaluate, analyze and nonitor the provisions of this section. The office

of court administration and all participants in proceedi ngs where audi -
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o-visual coverage was pernmitted, including judges, attorneys and jurors,
shall cooperate with the comiittee in connection with the review of the
i npact of audio-visual coverage on such proceedings. The committee shal
request participation and assistance fromthe New York state bar associ -
ation and other bar associations. The conmittee shall issue a report to
the legislature, the governor and the <chief judge of the court of
appeals evaluating the efficacy of the program and whether any public
benefits accrue fromthe program any abuses that occurred during the
program and the extent to which and in what way the conduct of partic-
ipants in court proceedings changes when audi o-visual coverage is pres-
ent. The cocmmittee shall expressly and specifically analyze and eval uate
the degree of conpliance by trial judges and the nedia with the
provisions of this section and the effect of audio-visual coverage on
the conduct of trial judges both inside and outside the courtroom Such
report shall be submtted to the |legislature, the governor and the chi ef
judge of the court of appeals by January thirty-first, two thousand
twenty.

10. Rules and requlations. The chief administrator shall pronmulgate
appropriate rules and requlations for the inplenentation of t he
provisions of this section after affording all interested persons. agen-
cies and institutions an opportunity to review and comment thereon. Such
rules and requlations shall include provisions to ensure that audi o-vi -
sual coverage of trial proceedings shall not interfere with the decorum
and dignity of courtroons and court facilities.

8 2. This act shall take effect on the first of Novenber next succeed-
ing the date on which it shall have becone a | aw and shall expire and be
deened repealed 5 years after such effective date.




