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January 31, 2019

Introduced by M of A AUBRY -- read once and referred to the Conmttee
on Judiciary

AN ACT to anend the court of clains act and the tax law, in relation to
clainms for unjust conviction and inprisonnment

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. This act shall be known and nay be cited as the "wrongfully
convi cted recovery act".

8§ 2. Section 8-b of the court of clains act, as added by chapter 1009
of the laws of 1984, subdivision 2 as amended by chapter 210 of the | aws
of 2007, is amended to read as follows:

§ 8-b. daims for unjust conviction and inprisonment. 1. The | egisla-
ture finds and declares that innocent persons who have been wongly
convicted of crines and subsequently inprisoned have been frustrated in
seeking legal redress due to a variety of substantive and technica
obstacles in the law and that such persons should have an avail able
avenue of redress over and above the existing tort renedies to seek
conpensation for damages. The legislature intends by enactnment of the
provi sions of this section that those innocent persons who can denon-
strate by clear and convincing evidence that they were unjustly
convicted and inprisoned be able to recover damages against the state.
In light of the substantial burden of proof that nust be carried by such
persons, it is the intent of the legislature that the court, in exercis-
ing its discretion as pernitted by | aw regardi ng the wei ght and adm ssi -
bility of evidence subnmitted pursuant to this section, shall, in the
interest of justice, give due consideration to difficulties of proof
caused by the passage of tine, the death or unavailability of w tnesses,
the destruction of evidence or other factors not caused by such persons
or those acting on their behalf.

2. Any person convicted and subsequently inprisoned for one or nore
felonies or msdeneanors against the state which he or she did not
EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
[-] isoldlawto be onmitted
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commt may, under the conditions hereinafter provided, present a claim
for damages against the state. 1In scheduling court appearances and
filing deadlines, the court shall give docket priority at each stage of
the proceeding to such clainms for danmages under this subdivision where
the claimant asserts proof of innocence through DNA evidence. Any
adj ournnments granted in the course of such a proceedi ng should be for as
short a tinme as is practicable.

3. In order to present the claimfor unjust conviction and i nprison-
ment, claimant nust establish by docunentary evi dence that:

(a) he or _she has been convicted of one or nore felonies or msdenea-
nors agai nst the state and subsequently sentenced to a term of inprison-
ment, and has served all or any part of the sentence; and

(b) (i) he or she has been pardoned upon the ground of innocence of
the crime or crinmes for which he or she was sentenced and which are the
grounds for the conplaint; or (ii) his or her judgnment of conviction was
reversed or vacated, and the accusatory instrunent dismssed or, if a
new trial was ordered, either he or she was found not guilty at the new
trial or he or she was not retried and the accusatory instrunent
di sm ssed; provided that the [judgesrent] judgnent of conviction was
reversed or vacated, and the accusatory instrunent was disnissed, on any
of the follow ng grounds: (A) paragraph (a), (b), (c), (e) [er]. (g) or
(g-1) of subdivision one of section 440.10 of the crimnal procedure
| aw; or (B) subdivision one (where based upon grounds set forth in [iem
A —hereof] clause (A of this subparagraph), two, three (where the
count dism ssed was the sole basis for the inprisonment conplained of)
or five of section 470.20 of the crimnal procedure law, or (C) conpara-
ble provisions of the former code of crimnal procedure or subsequent
law, or (D) the statute, or application thereof, on which the accusatory
i nstrunent was based violated the constitution of the United States or
the state of New York; and

(c¢) his or her claimis not tinme-barred by the provisions of subdivi-
sion seven of this section.

4. The claimshall state facts in sufficient detail to permt the
court to find that claimant is likely to succeed at trial in proving
that (a) he or she did not conmit any of the acts charged in the accusa-
tory instrument or his or her acts or om ssions charged in the accusatoo-
ry instrunent did not constitute a felony or misdeneanor against the
state, and (b) he or she did not by his or her own conduct cause or
bring about his or her conviction. The claimshall be verified by the
claimant. [If the <court finds after reading the claimthat claimant is
not likely to succeed at trial, it shall disnmiss the claim either on
its own notion or on the notion of the state.

5. In order to obtain a judgnent in his or her favor, claimnt nust
prove by clear and convincing evidence that:

(a) he or _she has been convicted of one or nore felonies or misdenea-
nors against the state and subsequently sentenced to a term of inprison-
ment, and has served all or any part of the sentence; and

(b) (i) he or she has been pardoned upon the ground of innocence of
the crime or crines for which he or she was sentenced and which are the
grounds for the complaint; or (ii) his or her judgnent of conviction was
reversed or vacated, and the accusatory instrument dism ssed or, if a
new trial was ordered, either he or she was found not guilty at the new
trial or he or she was not retried and the accusatory instrunent
di sm ssed; provided that the [judgesent] judgnent of conviction was
reversed or vacated, and the accusatory instrunment was disnissed, on any
of the follow ng grounds: (A) paragraph (a), (b), (c¢), (e) [e]. (g) or




O©CoOoO~NOUP~WNE

A. 3978 3

(g-1) of subdivision one of section 440.10 of the <crimnal procedure
I aw; or (B) subdivision one (where based upon grounds set forth in [em
Ay—hereof] clause (A) of this subparagraph), two, three (where the
count dismssed was the sole basis for the inprisonment conpl ai ned of)
or five of section 470.20 of the crimnal procedure law, or (C) comnpara-
bl e provisions of the forner code of crimnal procedure or subsequent
law;, or (D) the statute, or application thereof, on which the accusatory
instrument was based violated the constitution of the United States or
the state of New York; and

(c) he or she did not commt any of the acts he or she was convicted
of or his or her acts or onissions charged in the accusatory instrunent
or [ his—aets—sr—om-ssiens—chargedin—the—accusatory—Asturent] that any
such acts did not constitute a felony or m sdemeanor against the state;
[ and]

(d) he or she did not by his or her own conduct cause or bring about
his or her conviction; and

(e) he or she was not under sentence for a separate crine during the
period of tinme for which conpensation is sought.

6. If the court finds that the claimant is entitled to a judgnent, it
shal |l award damages in [such] the sum of [seRey] not less than one
mllion dollars for each vyear of incarceration and such additiona
damages as the court determines will fairly and reasonably conpensate
himor her. Such additional damages may include, but need not be limt-
ed to the foll ow ng:

(a) conpensation for |ost wages;

(b) reinbursenent for legal fees expended for the defense of the
convicted person at trial and upon appeal;

(c) nedical expenses, including therapy;

(d) enrollnment in the health benefit plan established pursuant to
section one hundred sixty-one of the civil service law. The full cost of
premum or subscription charges for such coverage shall be paid by the
st at e;

(e) educational assistance including:

(i) free tuition for the claimant and for any of the claimant's chil-
dren for attending a state university or colleqge;

(ii) free tuition or reinbursenent of tuition for the clainant and for
any of the claimant's children for attending a CUNY university or
col |l ege; and

(iii) free tuition at a state funded vocational program and/or job
skills programfor the claimant and for any of the claimant's children;

(f) reinmbursenent of any child-support arrears that accrued and were
paid, including reinbursenent to the custodial parent of the anmount he
or she was receiving prior to the incarceration if it was nodified by
virtue of the claimant's incarceration;

(0) treatnment as veterans for purposes of receiving the followng
benefits:

(i) access to the Hones for Veterans Program which offers fixed-rate
nortgages with interest rates one-half percent below the interest rates
charged on SONYMA nortgages, with closing cost assistance; and

(ii) eligibility for appointnent to non-conpetitive state enpl oynent
positions pursuant to sections fifty-five-b and fifty-five-c of the

civil service law. Those enployees hired under this subparagraph shal

be afforded the sane opportunity to take pronotional exam nations as

provided to enployees in the conpetitive class.

7. Any person claimng conpensation under this section based on a
pardon that was granted before the effective date of this section or the
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di sm ssal of an accusatory instrunment that occurred before the effective
date of the chapter of the laws of two thousand nineteen that anended
this section shall file his or her claimwithin two years after [the]
such effective date [ef—this—sectien]. Any person claining conpensation
under this section based on a pardon that was granted on or after the
effective date of this section or the disnissal of an accusatory instru-
nment that occurred on or after the effective date of the chapter of the
laws of two thousand nineteen that anmended this section shall file his
or her claimwithin [w] three years after the pardon or dism ssal

8. The claimant shall be entitled to reasonable attorney's fees
incurred in the process of vacating or reversing his or her crimnal
conviction. The claimant nmay petition the court of <clains in seeking
reasonable attorney's fees against the state pursuant to this section.
Any award of attorney's fees shall be reinbursable by the state.

9. Any award of danmges pursuant to the provisions of this section
shall be exenpt fromincone tax to the extent provided in section thir-
teen-a of the tax |aw

8 3. The tax law is amended by adding a new section 13-a to read as
foll ows:

8 13-a. Exenption fromtaxation for persons wongfully convicted and
inprisoned. Notw thstanding any provision of law to the contrary, damage
award ampunts received, including accunmulated interest, by persons
wongfully convicted and inprisoned as provided in section eight-b of
the court of clains act, whether or not includable in incone for federa
incone tax purposes, shall be exenpt from all state and local taxes
i nposed on or neasured by inconme; provided however, that this exenption
shall not apply to ambunts received from assets acquired wth such
assets or with the proceeds fromthe sale of such assets.

8 4. This act shall take effect inmmediately.




