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January 29, 2019

Introduced by M of A ORTIZ -- read once and referred to the Conmttee
on Codes

AN ACT to anend the crimnal procedure law, in relation to requiring a
court advisenent of possible imrgration consequences to a noncitizen
of pleading guilty to a state | aw of fense

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Legislative finding and declaration. The |egislature finds
and declares that in many instances involving an individual who is not a
citizen of the United States charged with an of fense puni shabl e under
state law, a plea of guilty is entered wthout the defendant know ng
that a conviction of such offense is grounds for deportation, inmm -
gration detention, exclusion fromadnmssion to the United States, or
denial of naturalization pursuant to the laws of the United States.
Therefore, it is the intent of the legislature by enacting this act to
pronote fairness to such accused individuals by requiring in such cases
that acceptance of a guilty plea be preceded by an appropriate warning
of the special consequences for such a defendant which nay result from
the plea. It is also the intent of the legislature that the court in
such cases shall grant the defendant a reasonable anobunt of time to
negotiate with the prosecutor in the event the defendant or the defend-
ant's counsel was unaware of the possibility of deportation, inmgration
detention, exclusion fromadmi ssion to the United States, or denial of
naturalization as a result of conviction. It is further the intent of
the legislature that at the tine of the plea no defendant shall be
required to disclose his or her legal status to the court.

§ 2. Subdivision 4 of section 170.10 of the crimnal procedure lawis
anended by adding a new paragraph (f) to read as foll ows:

(f) Were the accusatory instrunent is an informtion, a prosecutor's
information or a mi sdenmeanor conplaint, at arraignnment and prior to
acceptance of a plea of guilty, the court shall, in addition to adm nis-
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tering any other warning required by law, adninister the follow ng
advi senent on the record to the defendant or if the court is not a court
of record on a writing subscribed by the court and signed by the defend-
ant; "If vou are not a citizen of the United States, you are hereby
advi sed that acceptance by the court of a plea of quilty or conviction
of the offense for which you have been charged may result in your depor-

tation, immaration detention, exclusion fromadm ssion to the United
States, or denial of citizenship pursuant to the laws of the United
States." This advisenent shall be given to all defendants and no

def endant shall be required to disclose his or her legal status in the
United States to the court.

8§ 3. Section 180.10 of the crimnal procedure law is anmended by addi ng
a new subdivision 8 to read as foll ows:

8. At arraignnent on a felony conplaint and prior to acceptance of a
plea of gquilty, the court shall, in addition to adm nistering any other
warning required by law, admnister the follow ng advisenent on the
record to the defendant or if the court is not a court of record on a
writing subscribed by the court and signed by the defendant: "If you are
not a citizen of the United States, you are hereby advised that accept-
ance by the court of a plea of guilty or conviction of the offense for
which vyou have been charged may result in your deportation, inmmgration
detention., exclusion fromadnm ssion to the United States, or denial of
citizenship pursuant to the laws of the United States." This advi senent
shall be given to all defendants and no defendant shall be required to
di sclose his or her legal status in the United States to the court.

8 4. Section 210.15 of the crimnal procedure |aw is anmended by adding
a new subdivision 4 to read as fol |l ows:

4. At arraignnent on a felony conplaint and prior to acceptance of a
plea of quilty, the court shall, in addition to adninistering any other
warning required by law, administer the following advisenent on the
record to the defendant or if the court is not a court of record on a
writing subscribed by the court and signed by the defendant; "If you are
not a citizen of the United States, you are hereby advised that accept-
ance by the court of a plea of qguilty or conviction of the offense for

whi ch you have been charged may result in your deportation, inmmaration
detention, exclusion fromadn ssion to the United States, or denial of
citizenship pursuant to the laws of the United States." This advi senent

shall be given to all defendants and no defendant shall be required to
disclose his or her legal status in the United States to the court.

8§ 5. Subdivision 7 of section 220.50 of the crimnal procedure |aw, as
anended by chapter 738 of the laws of 2004, is anended to read as
fol |l ows:

7. Prior to accepting a defendant's plea of

] any offense punishable under state |aw, the court nust
advi se the defendant on the record or if the court is not a court of
record on a witing subscribed by the court and signed by the defendant,
that if the defendant is not a citizen of the United States, the defend-
ant's plea of qguilty and the court's acceptance thereof may result in
the defendant's deportation, inmgration detention, exclusion from
admi ssion to the United States or denial of [#ats+aldzatioenr] citizenship
pursuant to the laws of the United States. Where the plea of guilty is
to a count or counts of an indictrment charging a felony offense other
than a violent felony offense as defined in section 70.02 of the penal
law or an A-I felony offense other than an Al felony as defined in
article two hundred twenty of the penal law, the court nust also, prior




OCOO~NOUIRWNPEF

A. 3436 3

to accepting such plea, advise the defendant that, if the defendant is
not a citizen of the United States and is or becones the subject of a
final order of deportation issued by the United States Immgration and
Naturalization Service, the defendant nmay be paroled to the custody of
the Immigration and Naturalization Service for deportation purposes at
any tine subsequent to the comrencenent of any indetermnate or determ -
nate prison sentence inposed as a result of the defendant's plea. [Fhe
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i i i on—] This advisenment shall be given to al
def endants and no defendant shall be required, at the tine of the plea,
to disclose his or her legal status in the United States, to the court.

8§ 6. Section 220.60 of the crimnal procedure law is anended by addi ng
two new subdivisions 5 and 6 to read as foll ows:

5. If the court fails to make the advisenent prior to accepting a
defendant's plea of quilty as required by paragraph (f) of subdivision
four of section 170.10, as required by subdivision eight of section
180.10, as required by subdivision four of section 210.15, or as
required by subdivision seven of section 220.50 of this chapter, and the
def endant shows that acceptance of the plea of guilty or conviction of
the offense to which defendant pleaded guilty nmay have the conseguences
for the defendant of deportation, immgration detention, exclusion from
adm ssion to the United States, or denial of citizenship pursuant to the
laws of the United States, the court, upon request of the defendant,
shall permt the defendant to withdraw the plea of guilty and enter a
plea of not guilty at any tine before the inposition of sentence, and in
such event the entire accusatory instrunment, as it existed at the tine
of the plea of guilty, is restored.

6. Acourt's failure to provide the advisenent required by this
section shall not require the vacation of judgnent or withdrawal of the
plea or constitute grounds for finding a prior conviction invalid if
such failure occurred prior to the effective date of this subdivision
Nothing in this chapter, however, shall be deened to inhibit a court in
the sound exercise of its discretion, from vacating a judgnent or
permtting a defendant to withdraw a plea, according to | aw

§ 7. Paragraph (i) of subdivision 1 of section 440.10 of the crimnal
procedure law, as anmended by chapter 368 of the |laws of 2015 and the
openi ng paragraph of paragraph (i) as amended by chapter 189 of the | aws
of 2018, is anended and a new paragraph (j) is added to read as foll ows:

(i) The judgment is a conviction where the arresting charge was under
section 240.37 (loitering for the purpose of engaging in a prostitution
of fense, provided that the defendant was not alleged to be loitering for
t he purpose of patronizing a person for prostitution or pronoting pros-
titution) or 230.00 (prostitution) or 230.03 (prostitution in a school
zone) of the penal law, and the defendant's participation in the offense
was a result of having been a victimof sex trafficking under section
230.34 of the penal law, sex trafficking of a child under section
230. 34-a of the penal law, |abor trafficking under section 135.35 of the
penal |aw, aggravated |abor trafficking under section 135.37 of the
penal law, conpelling prostitution under section 230.33 of the pena
law, or trafficking in persons under the Trafficking Victins Protection
Act (United States Code, title 22, chapter 78); provided that

(i) a motion wunder this paragraph shall be nade with due diligence,
after the defendant has ceased to be a victim of such trafficking or
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compel ling prostitution crinme or has sought services for victins of such
trafficking or conpelling prostitution crinme, subject to reasonable
concerns for the safety of the defendant, famly menbers of the defend-
ant, or other wvictinse of such trafficking or conpelling prostitution
crinme that may be jeopardi zed by the bringing of such notion, or for
ot her reasons consistent with the purpose of this paragraph; and

(ii) official docunentation of the defendant's status as a victim of
trafficking, conmpelling prostitution or trafficking in persons at the
time of the offense froma federal, state or |ocal governnent agency
shall create a presunption that the defendant's participation in the
of fense was a result of having been a victimof sex trafficking, conpel-
ling prostitution or trafficking in persons, but shall not be required
for granting a notion under this paragraph[-] .

(j) The judgnent was entered upon a plea of quilty and the court prior
thereto failed to advise the defendant prior to accepting a defendant's
plea of quilty as required by paragraph (f) of subdivision four of
section 170.10, as required by subdivision eight of section 180.10, as
required by subdivision four of section 210.15, or as required by subdi -
vision seven of section 220.50 of this chapter, provided that the
def endant shows that the entry of and acceptance of the plea of quilty
may have the consequences for the defendant of deportation, immgration
detention., exclusion fromadnm ssion to the United States, or denial of
citizenship pursuant to the laws of the United States.

8§ 8. Section 440.10 of the crimnal procedure |aw is anmended by adding
a new subdivision 9 to read as fol |l ows:

9. Upon granting the notion upon the ground, as set forth in paragraph
(j) of subdivision one of this section, that the entry of and acceptance
of the plea of quilty nmay have the consequences for the defendant of
deportation, inmmgration detention, exclusion from adnission to the
United States, or denial of <citizenship pursuant to the |laws of the
United States, the court nust vacate the judgnent, and pernit the wth-
drawal of the guilty plea. In such event, the entire accusatory instru-
nent, as it existed at the tine of the plea of guilty, is restored, and
the court may take such other action as would be appropriate under
subdi vision four of this section.

8 9. This act shall take effect on the first of Novenber next succeed-
ing the date on which it shall have becone a Ilaw, provided, however,
that the anmendnents to subdivision 7 of section 220.50 of the crimnal
procedure | aw made by section five of this act shall not affect the
repeal of such subdivision and shall be deened repeal ed therewth.




