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STATE OF NEW YORK

2639

2019- 2020 Regul ar Sessi ons

| N ASSEMBLY

January 24, 2019

Introduced by M of A GANIT -- read once and referred to the Conmttee
on Ways and Means

AN ACT to anmend the tax law, in relation to job creation tax credits

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. This act shall be known and nmay be cited as the
creation tax credit act of 2019".

§ 2. Section 210-B of the tax law is anmended by adding a new subdivi-
sion 53 to read as foll ows:

53. Job creation tax credit. (a) As used in this subdivision, the
following terns shall have the following neanings: (1) "Full-tinme
enpl oyee" neans an individual who is enployed for consideration for at
least thirty-five hours a week, or who renders any other standard of
service generally accepted by customor specified by contract as full-
time enpl oynent.

(2) "New enployee" neans a full-tine enployee first enployed by a
taxpayer in the project that is the subject of the tax credit authorized
under this subdivision in the taxable year in which the taxpayer seeks
the credit. "New enployee" also nmay include an enployee rehired or
called back fromlay-off to work in a new facility or on a new product
or service established or produced by the taxpayer during the taxable
year in which the credit is sought. "New enployee" shall not include any
enpl oyee of the taxpayer who was previously enployed in this state by a
rel ated nenber of the taxpayer and whose enploynent was shifted to the
taxpayer during the taxable year in which the credit is sought. In addi-

job

tion, "new enployee" shall not include a child, grandchild, parent, or
spouse, other than a spouse who is legally separated from the individ-
ual, or any individual who is an enployee of the taxpayer and who has a

direct or indirect ownership interest of at |least five percent in the
profits, capital, or value of the taxpayer. Owmership interest shall be

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onitted.
LBD00303-01-9



O©CoOoO~NOUP~WNE

A. 2639 2

deternmined in accordance with section fifteen hundred sixty-three of the
Internal Revenue Code and requlations prescribed thereunder

(3) "New income tax revenue" neans the total anpunt wi thheld under
this chapter by the taxpayer during the taxable year from the conpen-
sation of new enployees for the taxes levied under this chapter.

(4) "Related nmenber" has the same neaning as provided in this chapter.

(b) The job creation tax credit authorized under this subdivision
shall be for the purpose of fostering job creation in this state. Such a
grant shall take the formof a refundable credit allowed against the tax
i nposed under this chapter. The credit shall be clained after the all ow
ance of all other credits provided by this chapter. The ampunt of the
credit shall equal the new incone tax revenue for the taxable year
nmultiplied by fifty percent.

(c) In order to qualify for the credit the taxpayer nust submt to the
departnent of econonm c developnent in the taxable year for which credit
is sought a form provided by such departnment in which the taxpayer
states the follow ng

(1) The taxpayer's project will create new jobs in this state;

(2) The taxpayer's project is economically sound and will benefit the
people of this state by increasing opportunities for enploynent and
strengthening the econony of this state;

(3) Receiving the tax credit is a mpjor factor in the taxpayer's deci-
sion to go forward with the project:;

(4) A detailed description of the project that is the subject of the
agr eenent ;

(5) The termof the tax credit which shall not exceed ten years, and
the first taxable year for which the credit may be clai ned;

(6) That the taxpayer shall mmintain operations at the project
location for at least twice the nunber of years as the termof the tax
credit;

(7) That fifty percent of the new incone tax revenue will be allowed
as the anount of the credit for each taxable year;

(8) A specific nethod for determning how nmany new enpl oyees are
enpl oyed during a taxable year;

(9) That the taxpayer annually shall report to the comni ssioner of
econoni ¢ developnent the nunber of new enployees., the new incone tax
revenue withheld in connection with the new enployees and any other
information the conm ssioner of econom c devel opnent needs to perform
his or her duties under this subdivision; and

(10) That the comm ssioner of economic developnent shall annually
verify the anpunts reported pursuant to subparagraph nine of this para-
graph, and after doing so shall issue a certificate to the taxpayer

stating that the anpunts have been verified

(d) A taxpayer claimng a credit under this section shall submt to
the conm ssioner a copy of the conm ssioner of economic developnent's
certificate of verification, as provided in subparagraph nine of para-
graph (c) of this subdivision for the taxable year.

(e) The conm ssioner of econom c devel opnent, after consultation wth
the conmm ssioner shall adopt such rules and regulations as are necessary
to inplenent this subdivision.

(f) For the purposes of this subdivision a taxpayer nmay include a
partnership., a corporation that has nmade an el ection under subchapter S
of chapter one of subtitle A of the Internal Revenue Code, or any other
busi ness entity through which incone flows as a distributive share to
its owners. A credit received under this subdivision by a partnership.

S-corporation, or other such business entity shall be apportioned anpng
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the persons to whomthe incone or profit of the partnership, S-corpora-
tion, or other entity is distributed, in the sane proportions as those
in which the incone or profit is distributed.

() If the commssioner of econonic developnent deternmines that a
taxpayer who has received a credit under this subdivision is not conply-
ing with the requirenent of subparagraph nine of paragraph (c) of this
subdivision, he or she shall notify the conm ssioner of the nonconpli -
ance. After receiving such a notice, and after giving the taxpayer an
opportunity to explain the nonconpliance, the comr ssioner may nake an
assessnent against the taxpayer under this chapter for an anpunt not
exceeding the sumof any previously allowed credits under this subdivi-
si on.

(h) On or before the thirty-first day of W©Mirch of each vyear., the
conm ssioner of econom c devel opnent shall submit a report to the gover-
nor, the tenporary president of the senate, the speaker of the assenbly
and the mnority |leaders of the senate and assenbly on the tax credit
program provided for in this subdivision. The report shall include
information on the nunber of taxpayers receiving tax credits pursuant to
this subdivision during the preceding calendar year, a description of
the projects that are the subject of the credit., and an update on the
status of projects for which credits were allowed during the preceding
cal endar_year.

During the first year of the tax credit program the conm ssioner of
econoni ¢ devel opnent in conjunction with the director of budget shal
conduct an evaluation of such program The evaluation shall include
assessnents of the effectiveness of the programin creating new jobs in
this state and of the revenue inpact of the program Such report may
also include a review of the practices and experiences of other states
with simlar prograns. The departnent of economic devel opnent shal
submit a report on the evaluation to the governor, the tenporary presi-
dent of the senate. the speaker of the assenbly and the minority | eaders
of the senate and assenbly on or before January first, two thousand
twent y-two.

8§ 3. Section 606 of the tax |law is anended by addi ng a new subsection
(jjj) to read as foll ows:

(jjJ) Job creation tax credit. (1) As used in this subsection, the
following terns shall have the foll ow ng neani ngs:

(A "Full-time enployee”" neans an individual who is enployed for
consideration for at least thirty-five hours a week, or who renders any
other standard of service generally accepted by custom or specified by
contract as full-tine enpl oynent.

(B) "New enployee" neans a full-tine enployee first enployed by a
taxpayer in the project that is the subject of the tax credit authorized
under this subsection in the taxable year in which the taxpayer seeks
the credit. "New enployee" also may include an enployee rehired or
called back fromlay-off to wrk in a newfacility or on a new product
or _service established or produced by the taxpayer during the taxable
year in which the credit is sought. "New enpl oyee" shall not include any
enpl oyee of the taxpayer who was previously enployed in this state by a
rel ated nenber of the taxpayer and whose enpl oynent was shifted to the
taxpayer during the taxable year in which the credit is sought. In addi-

tion, "new enployee" shall not include a child, grandchild, parent, or
spouse, other than a spouse who is legally separated from the individ-
ual, or any individual who is an enployee of the taxpayer and who has a

direct or indirect ownership interest of at least five percent in the
profits, capital, or value of the taxpayer. Owmership interest shall be
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deternmined in accordance with section fifteen hundred sixty-three of the
Internal Revenue Code and requlations prescribed thereunder

(O "New income tax revenue" neans the total anpunt wi thheld under
this chapter by the taxpayer during the taxable year from the conpen-
sation of new enployees for the tax |evies under this chapter

(D) "Rel ated nenber" has the same neaning as provided in this chapter.

(2) The job creation tax credit authorized under this subsection shal
be for the purpose of fostering job creation in this state. Such a
grant shall take the formof a refundable credit allowed against the tax
i nposed under this chapter. The credit shall be clained after the all ow
ance of all other credits provided by this chapter. The ampunt of the
credit shall equal the new incone tax revenue for the taxable year
nmultiplied by fifty percent.

(3) In order to qualify for the credit the taxpayer nust submt to the
departnent of econonm c developnent in the taxable year for which credit
is sought a form provided by such departnment in which the taxpayer
states the follow ng

(A) The taxpayer's project will create new jobs in this state;

(B) The taxpayer's project is economically sound and will benefit the
people of this state by increasing opportunities for enploynent and
strengthening the econony of this state;

(C© Receiving the tax credit is a mpjor factor in the taxpayer's deci-
sion to go forward with the project:;

(D) A detailed description of the project that is the subject of the
agr eenent ;

(E) The termof the tax credit which shall not exceed ten years, and
the first taxable year for which the credit may be clai ned;

(F) That the taxpayer shall mmrintain operations at the project
location for at least twice the nunber of years as the termof the tax
credit;

(G That fifty percent of the new incone tax revenue will be allowed
as the anount of the credit for each taxable year;

(H A specific nmethod for deternmining how many new enpl oyees are
enpl oyed during a taxable year;

(1) That the taxpayer annually shall report to the comni ssioner of
econoni ¢ developnent the nunber of new enployees., the new incone tax
revenue withheld in connection with the new enployees and any other
information the conm ssioner of econom c devel opnent needs to perform
his or her duties under this subsection; and

(J) That the conm ssioner of econonic devel opnent shall annually veri-
fy the anpbunts reported pursuant to subparagraph (1) of this paragraph,
and after doing so shall issue a certificate to the taxpayer stating
that the anpbunts have been verified

(4) A taxpayer claimng a credit under this subsection shall submt to
the conm ssioner a copy of the conm ssioner of economic developnent's
certificate of verification as provided in subparagraph (l) of paragraph
three of this subsection for the taxable year.

(5) The conmm ssioner of econom c devel opnent, after consultation with
the conmm ssioner shall adopt such rules and regulations as are necessary
to inplenment this subsection.

(6) For the purposes of this subsection a taxpayer nmay include a part-
nership. a corporation that has nade an el ection under subchapter S of
chapter one of subtitle A of the Internal Revenue Code, or any other
busi ness entity through which incone flows as a distributive share to
its owners. A credit received under this subsection by a partnership.

S-corporation, or other such business entity shall be apportioned anpng
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the persons to whomthe incone or profit of the partnership, S-corpora-
tion, or other entity is distributed, in the sane proportions as those
in which the incone or profit is distributed.

(7) |If the commssioner of econonic developnent deternmines that a
taxpayer who has received a credit under this subsection is not conply-
ing wth the requirenent of subparagraph (I) of paragraph three of this
subsection, he or she shall notify the conmm ssioner of the nonconpli -
ance. After receiving such a notice, and after giving the taxpayer an
opportunity to explain the nonconpliance, the commi ssioner nay nmke an
assessnent against the taxpayer under this chapter for an anpunt not
exceeding the sum of any previously allowed credits under this
subsecti on.

(8 On or before the thirty-first day of March of each year. the
conm ssioner of econom c devel opnent shall submit a report to the gover-
nor, the tenporary president of the senate, the speaker of the assenbly
and the mnority leaders of the senate and assenbly on the tax credit
program provided for in this subsection. The report shall include infor-
mation on the nunber of taxpavers receiving tax credits pursuant to this
subsection during the preceding calendar vear, a description of the
projects that are the subject of the credit, and an update on the status
of projects for which credits were allowed during the preceding cal endar
year.

During the first year of the tax credit program the conm ssioner of
econoni ¢ devel opnent in conjunction with the director of budget shal
conduct an evaluation of such program The evaluation shall include
assessnents of the effectiveness of the programin creating new jobs in
this state and of the revenue inpact of the program Such report may
also include a review of the practices and experiences of other states
with simlar prograns. The departnent of econom c devel opnent shal
submit a report on the evaluation to the governor, the tenporary presi-
dent of the senate. the speaker of the assenbly and the minority | eaders
of the senate and assenbly on or before January first, tw thousand
twent y-two.

8 4. This act shall take effect inmediately and shall apply to taxable
years conmenci ng on and after April 1, 2019.




