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AN ACT to anend the banking law, in relation to student |oan servicers

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. The banking law is anended by adding a new article 14-A to
read as foll ows:
ARTICLE 14-A
STUDENT LOAN SERVI CERS

Section 710. Definitions.
711. Licensing.
712. Application for a student |oan servicer license; fees.
713. Application process to receive license to engage in the
busi ness of student | oan servicing.
714. Changes in officers and directors.
715. Changes in control
716. Gounds for suspension or revocation of license.
717. Books and records; reports and electronic filing.
718. Rules and regul ations.
719. Prohibited practices.
720. Servicing student loans without a license.

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
[-] is oldlawto be omtted.
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721. Responsibilities.

722. Exani nations.

723. Penalties for violation of this article.
724. Severability of provisions.

725. Conpliance with other |aws.

8 710. Definitions. 1. "Applicant” shall nean any person applying for
a license under this article.

2. "Borrower" shall nmean any resident of this state who has received a
student |oan or agreed in witing to pay a student loan or any person
who shares a legal obligation with such resident for repaying a student
| oan.

3. "Borrower benefit" shall nean an incentive offered to a borrower in
connection with the origination of a student loan, including but not
limted to an interest rate reduction, principal rebate, fee waiver or
rebate, |oan cancellation, or cosigner release.

4. "Exenpt organi zation" shall nean any banking organization, foreign
banki ng corporation, national bank, federal savings association, federa
credit union, or any bank, trust conpany, savings bank, savings and | oan
association, or credit union organized under the laws of any other
state, or any person licensed or supervised by the departnent and
exenpted by the superintendent pursuant to regulations pronulgated in
accordance with this article.

5. "Person" shall nmean any individual. association. corporation
limted liability conpany, partnership, trust, unincorporated organi za-
tion, governnent, and any other entity.

6. "Servicer" or "student |oan servicer" shall nean a person engaged
in the business of servicing student |oans owed by one or npbre borrowers
residing in this state.

7. "Servicing" shall nean:

(a) receiving any paynent froma borrower pursuant to the terns of any
student | oan;

b applyin an aynent to the borrower's account pursuant to the
terns of a student |oan or the contract governing the servicing of any
such | oans;

(c) providing any notification of anbunts owed on a student |oan by or
on account of any borrower;

(d) during a period where a borrower is not required to make a paynent
on a student |oan, maintaining account records for the student |oan and
communi cating with the borrower regarding the student |oan on behalf of
the owner of the student | oan proni ssory note;

(e) interacting with a borrower wth respect to or regarding any
attenpt to avoid default on the borrower's student loan, or facilitating
the activities described in paragraph (a) or (b) of this subdivision; or

(f) perfornmng other administrative services with respect to a borrow
er's student |oan.

8. "Student |oan" shall nean any loan to a borrower to finance postse-
condary education or expenses related to postsecondary education.

9. "Federal student |oan" neans (a) any student [oan issued ur suant
to the WilliamD. Ford Federal Direct Loan Program (b) any student |oan
issued pursuant to the Federal Family Education Loan Program which was
purchased by the governnment of the United States pursuant to the federa
Ensuring Continued Access to Student Loans Act and is presently owned by
the governnment of the United States; and (c) any other student |oan
issued pursuant to a federal programthat is identified by the super-
intendent as a "federal student |loan" in a requlation.




O©CoOoO~NOUP~WNE

A. 2071--C 3

8 711. Licensing. 1. Except as provided in subdivisions two and three
of this section, no person shall engage in the business of servicing
student | oans owed by one or nore borrowers residing in this state with-
out first being licensed by the superintendent as a student loan servi-
cer in accordance wth this article and such regulations as nay be
prescribed by the superintendent.

2. The licensing provisions of this article shall not apply to any
exenpt organization that is a student |oan servicer; provided that such
exenpt organization notifies the superintendent that it is servicing
student loans in this state and conplies with sections seven hundred
sevent een, seven hundred ni neteen, seven hundred twenty-one, and seven
hundred twenty-five of this article and any regulation applicable to
student | oan servicers pronulgated by the superintendent.

3. Alicense is not required to engage in the business of servicing
federal student |oans. A person, other than an exenpt organization, that
services federal student |oans owed by one or nore borrowers residing in
this state, which is not otherwise required to be licensed pursuant to
this section, shall notify the superintendent that it is servicing
federal student loans in this state and conply with sections seven
hundred seventeen. seven hundred nineteen., seven hundred twenty-one,
seven hundred twenty-two, seven hundred twenty-three and seven hundred
twenty-five of this article and any reqgulation applicable to student
loan servicers pronulgated by the superintendent. The provisions of
section thirty-three, thirty-nine, and forty-four of this chapter shal
apply to a person required to notify the superintendent under this
subdi vision, as though they were a licensed student | oan servicer.

8 712. Application for a student loan servicer license; fees. 1. The
application for a license to engage in the business of servicing student
| oans shall be in witing, under oath, and in the form prescribed by the
superintendent. Notwi thstanding article three of the state technol ogy
|law or any other lawto the contrary, the superintendent nmay require
that an application for a license or any other subnission or application
for approval as nmay be required by this article be made or executed by
electronic neans if he or she deens it necessary to ensure the efficient
and effective admnistration of this article. The application shal
include a description of the activities of the applicant, in such detai
and for such periods as the superintendent may require; including:

(a) an affirmation of financial solvency noting such capitalization
requirenents as nmay be required by the superintendent, and access to
such credit as nmay be required by the superintendent;

(b) a financial statenent prepared by a certified public accountant,
the accuracy of which is sworn to under oath before a notary public by
an officer or other representative of the applicant who is authorized to
execut e such docunents;

(c) an affirmation that the applicant., or its nenbers, officers, part-
ners, directors and principals as may be appropriate, are at |east twen-
ty-one years of age

(d) information as to the character, fitness, financial and business
responsibility, background and experiences of the applicant, or its
nenbers, officers, partners, directors and principals as nay be appro-
pri ate;

(e) any additional detail or infornmation required by the superinten-
dent .

2. An_ application to becone a |licensed student |oan servicer or any
application with respect to a student loan servicer shall be accom
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plished by a fee as prescribed pursuant to section eighteen-a of this
chapt er.

8 713. Application process to receive license to engage in the busi-
ness of student |oan servicing. 1. Upon the filing of an application for
a license, if the superintendent shall find that the financial responsi-
bility, experience, character, and general fitness of the applicant and,
if applicable, the nenbers, officers, partners, directors and principals
of the applicant are such as to command the confidence of the conmmunity
and to warrant belief that the business will be operated honestly, fair-
ly, and efficiently within the purpose of this article, the superinten-
dent shall thereupon issue a license in duplicate to engage in the busi-
ness of servicing student |oans described in section seven hundred ten
of this article in accordance with the provisions of this article. If
the superintendent shall not so find., the superintendent shall not issue
a license, and the superintendent shall so notify the applicant. The
superintendent shall transnmit one copy of a license to the applicant and
file another in the office of the departnent of financial services. Upon
receipt of such license, a student |oan servicer shall be authorized to
engage in the business of servicing student loans in accordance with the
provisions of this article. Such license shall remain in full force and
effect until it is surrendered by the servicer or revoked or suspended
as hereinafter provided.

2. The superintendent may refuse to issue a license pursuant to this
article if he or she shall find that the applicant, or any person who is
a director, officer, partner, agent. enployee, nenber, or substantial
st ockhol der of the applicant:

(a) has had a license or registration revoked by the superintendent or
any other regulator or jurisdiction

(b) has been an officer, director, partner, nenber or substantial
st ockhol der of an entity which has had a license or registration revoked
by the superintendent or any other regulator or jurisdiction; or

(c) has been an agent., enployee, officer, director, partner or menber
of an entity which has had a license or registration revoked by the
superintendent where such person shall have been found by the super-
intendent to bear responsibility in connection with the revocation.

3. The term "substantial stockholder", as used in this section, shal
be deened to refer to a person owning or controlling directly or indi-
rectly ten per centumor nore of the total outstanding stock of a corpo-
ration.

8 714. Changes in officers and directors. Upon any change of any of
the executive officers, directors, partners or nenbers of any student
| oan servicer required to be licensed under section seven hundred el even
of this article, the student |oan servicer shall subnit to the super-
intendent the nane, address. and occupation of each new officer, direc-
tor, partner or nenber. and provide such other information as the super-
intendent may require.

8 715. Changes in control. 1. It shall be unlawful except wth the
prior approval of the superintendent for any action to be taken which
results in a change of control of the business of a student |loan servi-
cer required to be licensed under section seven hundred el even of this
article. Prior to any change of control, the person desirous of acquir-
ing control of the business of a student |oan servicer shall nake wit-
ten application to the superintendent and pay an investigation fee as
prescribed pursuant to section eighteen-a of this chapter to the super-
intendent. The application shall contain such infornmation as the super-

intendent, by rule or regulation, may prescribe as necessary or appro-
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priate for the purpose of neking the determination required by
subdivision two of this section. This information shall include but not
be linmted to the information and other material required for a student
| oan servicer by subdivision one of section seven hundred twelve of this
article.

2. The superintendent shall approve or disapprove the proposed change
of control of a student |loan servicer required to be licensed under
section seven hundred eleven of this article in accordance with the
provi sions of section seven hundred thirteen of this article.

3. For a period of six nonths fromthe date of qualification thereof
and for such additional period of tine as the superintendent nay
prescribe, in witing, the provisions of subdivisions one and tw of
this section shall not apply to a transfer of control by operation of
law to the legal representative, as hereinafter defined, of one who has
control of a student [|oan servicer. Thereafter, such |legal represen-
tative shall conply with the provisions of subdivisions one and two of
this section. The provisions of subdivisions one and two of this section
shall be applicable to an application nmade under such section by a |l ega
representative. The term "legal representative", for the purposes of
this subdivision, shall nean one duly appointed by a court of conpetent
jurisdiction to act as executor, admnistrator, trustee, committee,
conservator or receiver, including one who succeeds a legal represen-
tative and one acting in an ancillary capacity thereto in accordance
with the provisions of such court appointnent.

4. As used in this section the term"control" neans the possession,
directly or indirectly, of the power to direct or cause the direction of
the managenent and policies of a student |oan servicer, whether through
the ownership of voting stock of such student |oan servicer, the owner-
ship of voting stock of any person which possesses such power or other-
wise. Control shall be presuned to exist if any person. directly or
indirectly, owns, controls or holds with power to vote ten per centum or
nore of the voting stock of any student |oan servicer or of any person
whi ch owns, controls or holds with power to vote ten per centumor nore
of the voting stock of any student |oan servicer, but no person shall be
deened to control a student |loan servicer solely by reason of being an
officer or director of such student |loan servicer. The superintendent
may in _his or her discretion, upon the application of a student |oan
servicer or any person who, directly or indirectly, owns, controls or
holds w th power to vote or seeks to own, control or hold with power to
vote any voting stock of such student |oan servicer, determ ne whether
or not the ownership, control or holding of such voting stock consti -
tutes or would constitute control of such student |oan servicer for
pur poses of this section.

8 716. Gounds for suspension or revocation of license. 1. After
notice and hearing. the superintendent may revoke or suspend any |icense
to engage in the business of a student |oan servicer issued pursuant to
this article if he or she shall find that:

(a) a servicer has violated any provision of this article, any rule or
regulation promulgated by the superintendent under and wthin the
authority of this article, or any other applicable |aw

(b) any fact or condition exists which, if it had existed at the tine
of the original application for such |license, would have warranted the
superintendent refusing originally to issue such |icense;

(c) a servicer does not cooperate with an exam nation or investigation

by the superintendent;
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(d) a servicer engages in fraud, intentional nisrepresentation, or
gross negligence in servicing a student |oan;

(e) the conpetence., experience, character, or general fitness of the
servicer, an individual controlling, directly or indirectly, ten percent
or nore of the outstanding interests, or any person responsible for
servicing a student loan for the servicer indicates that it is not in
the public interest to permt the servicer to continue servicing student
| oans;

(f) the servicer engages in an unsafe or unsound practice;

(g) the servicer is insolvent, suspends paynent of its obligations, or
nakes a general assignnent for the benefit of its creditors; or

(h) a servicer has violated the laws of this state, any other state or
any federal law involving fraudulent or dishonest dealing, or a final
judgenent has been entered against a student |oan servicer in a civil

action upon grounds of fraud, m srepresentation or deceit.

2. No license shall be revoked or suspended except after notice and
hearing thereon. Any order of suspension issued after notice and a hear-

ing may include as a condition of reinstatenent that the student | oan
servicer nake restitution to consuners of fees or other charges which
have been inproperly charged or collected, including but not linted to
by allocating paynents contrary to a borrower's direction or in a manner
that fails to help a borrower avoid default, as determ ned by the super-
intendent. Any hearing held pursuant to the provisions of this section
shall be noticed, conducted and adninistered in conpliance with the
state adnministrative procedure act.

3. Any student | oan servicer nmay surrender any license by delivering
to the superintendent witten notice that it thereby surrenders such
license, but such surrender shall not affect such servicer's civil or
crimnal liability for acts conmtted prior to such surrender. If such
surrender is made after the issuance by the superintendent of a state-
nent of charges and notice of hearing., the superintendent nay proceed
agai nst the servicer as if such surrender had not taken place.

4. No revocation, suspension, or surrender of any license shall inpair
or affect the obligation of any pre-existing lawful contract between the
student | oan servicer and any person, including the departnent of finan-
cial services.

5. Every license issued pursuant to this article shall remain in force
and effect until the sane shall have been surrendered, revoked or
suspended in accordance with any other provisions of this article.

6. \Wienever the superintendent shall revoke or suspend a |icense
i ssued pursuant to this article, he or she shall forthwith execute in
duplicate a witten order to that effect. The superintendent shall file
one copy of such order in the office of the departnent and shall forth-
with serve the other copy upon the student |oan servicer. Any such order
may be reviewed in the manner provided by article seventy-eight of the
civil practice law and rul es.

8 717. Books and records; reports and electronic filing. 1. Each
student loan servicer shall Kkeep and use in its business such books,
accounts and records as will enable the superintendent to determ ne
whether such servicer or exenpt organization is conplying with the
provisions of this article and with the rules and requlations lawfully
nmade by the superintendent. Every servicer shall preserve such books,
accounts, and records, for at |least three years.

2. (a) Each student loan servicer, other than an exenpt organization
shall annually, on or before a date to be determ ned by the superinten-
dent, file a report with the superintendent giving such information as
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the superintendent may require concerning the business and operations
during the preceding calendar year of such servicer under authority of
this article. Such report shall be subscribed and affirnmed as true by
the servicer wunder the penalties of perjury and shall be in the form
prescribed by the superintendent.

(b) In addition to annual reports, the superintendent nay require such
additional regular or special reports as he or she nmay deem necessary to
the proper supervision of student loan servicers under this article.
Such additional reports shall be subscribed and affirned as true by the
servicer under the penalties of perjury and shall be in the form
prescribed by the superintendent.

3. Notwithstanding article three of the state technology |law or any
other lawto the contrary, the superintendent may require that any
subm ssion or approval as may be required by the superintendent be nade
or executed by electronic neans if he or she deens it necessary to
ensure the efficient admnistration of this article.

8 718. Rules and Regulations. 1. In addition to such powers as may
ot herwi se be prescribed by law, the superintendent is hereby authorized
and enpowered to pronmulgate such rules and regulations as may in the
judgenent of the superintendent be consistent with the purposes of this
article, or appropriate for the effective admnistration of this arti-
cle, including, but not limted to:

(a) Such rules and regulations in connection with the activities of
student loan servicers as nmay be necessary and appropriate for the
protection of borrowers in this state.

(b) Such rules and regulations as nmay be necessary and appropriate to
define unfair, deceptive or abusive acts or practices in connection with
the activities of student |oan servicers.

(c) Such rules and regulations as nmay define the terns used in this
article and as nmay be necessary and appropriate to interpret and inple-
nent the provisions of this article.

d) Such rules and requlations as may be necessary for the enforcenent
of this article.

2. The superintendent is hereby authorized and enpowered to make such
specific rulings, demands and findings as the superintendent nay deem
necessary for the proper conduct of the student |oan servicing industry.

8 719. Prohibited practices. No student |oan servicer shall

1. Enploy any schene, device or artifice to defraud or mslead a
bor r ower ;

2. Engage in any unfair, deceptive or predatory act or practice toward
any person or msrepresent or omt any material information in
connection wth the servicing of a student |oan. including, but not
limted to, msrepresenting the ampunt, nature or terns of any fee or
paynent due or clained to be due on a student |loan, the terns and condi -
tions of the l|loan agreenent or the borrower's obligations under the
| oan;

3. Msapply paynents to the outstanding bal ance of any student |oan or
to any related interest or fees;

4. Provide inaccurate information to a consuner reporting agency;

5. Refuse to conmmunicate with an authorized representative of the
borrower who provides a witten authorization signed by the borrower,
provided that the servicer nmay adopt procedures reasonably related to
verifying that the representative is in fact authorized to act on behalf
of the borrower;

6. Make any false statenent or nake any omi ssion of a material fact in
connection wth any information or reports filed with a governnent al




O©CoOoO~NOUP~WNE

A. 2071--C 8

agency or in connection with any investigation conducted by the super-
intendent or another governnmental agency;

7. Fail to respond within fifteen calendar days to communications from
the departnment, or within such shorter, reasonable tine as the depart-
nent may request in his or her conmmunication; or

8. Fail to provide a response wthin fifteen calendar days to a
consuner conplaint submtted to the servicer by the departnent. If
necessary, a student | oan servicer nmay request additional tinme up to a
maximum of forty-five calendar days, provided that such request is
acconpani ed by an explanation why such additional tine is reasonable and
necessary.

8 720. Servicing student |oans without a license. 1. Wenever, in the
opinion of the superintendent, a person is engaged in the business of
servicing student |oans, other than federal loans., either actually or
through subterfuge, wthout a license from the superintendent. the
superintendent nmay order that person to desist and refrain from engagi ng
in the business of servicing student loans in the state. I1f, wthin
thirty days after an order is served, a request for a hearing is filed
in witing and the hearing is not held within sixty days of the filing.
the order shall be rescinded.

2. This section does not apply to exenpt organizations.

8 721. Responsibilities. 1. |f a student |oan servicer reqgqularly
reports information to a consuner reporting agency, the servicer shal
accurately report a borrower's paynent performance to at |east one
consuner reporting agency that conpiles and maintains files on consuners
on a nationw de basis as defined in Section 603(p) of the federal Fair
Credit Reporting Act (15 U S.C Sec. 168la(p))., upon acceptance as a
data furnisher by that consuner reporting agency.

2. (a) Except as provided in federal law or required by a student |oan
agreenent., a student |oan servicer shall inquire of a borrower how to
apply a borrower's nonconform ng paynent. A borrower's direction on how
to apply a nonconform ng paynent shall remain in effect for any future
nonconformng paynent during the term of a student |oan until the
borrower provides different directions.

(b) For purposes of this subdivision, "nonconform ng paynent"” shal
nean a paynent that is either nbre or less than the borrower's required
student | oan paynent.

3. (a) If the sale. assignnment, or other transfer of the servicing of
a student loan results in a change in the identity of the person to whom
the borrower is required to send subsequent paynents or direct any
conmuni cations concerning the student loan, a student |oan servicer
shall transfer all information regarding a borrower, a borrower's
account, and a borrower's student loan, including but not limted to the
borrower's repaynent status and any borrower benefits associated with
the borrower's student loan, to the new student | oan servicer servicing
the borrower's student loan within forty-five days.

(b) A student |oan servicer shall adopt policies and procedures to
verify that it has received all information regarding a borrower, a
borrower's account, and a borrower's student loan, including but not
limted to the borrower's repaynent status and any borrower benefits
associated with the borrower's student | oan, when the servicer obtains
the right to service a student |oan.

4, If a student |oan servicer sells, assigns, or otherw se transfers
the servicing of a student loan to a new servicer, the sale, assignnent
or other transfer shall be conpleted at |east seven days before the

borrower's next paynent is due.
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5. (a) A student loan servicer that sells, assigns, or otherw se
transfers the servicing of a student [oan shall require as a condition
of such sale, assignnent or other transfer that the new student |oan
servicer shall honor all borrower benefits originally represented as
being available to a borrower during the repaynent of the student | oan
and the possibility of such benefits, including any benefits that were
represented as being available but for which the borrower had not yet
qualified.

(b) A student loan servicer that obtains the right to service a
student | oan shall honor all borrower benefits originally represented as
being available to a borrower during the repaynent of the student | oan
and the possibility of such benefits, including any benefits that were
represented as being available but for which the borrower had not vet

qualified.
6. A student loan servicer shall respond wthin thirty days after

receipt to a witten inquiry froma borrower or a borrower's represen-
tative.

7. A student loan servicer shall preserve records of each student | oan
and all communications with borrowers for not less than tw vyears
following the final paynent on such student loan or the sale, assignnment
or other transfer of the servicing of such student |oan, whichever
occurs first, or such longer period as may be required by any other
provi sion of |aw

8§ 722. Examnations. 1. The superintendent nmay at any tine, and as
often as he or she nmay determ ne, either personally or by a person duly
designated by the superintendent, investigate the business and exam ne
the books, accounts, records, and files used therein of every student
loan servicer. For that purpose the superintendent and his or her duly
designated representative shall have free access to the offices and
places of business, books, accounts, papers, records, files, safes and
vaults of all such servicers. The superintendent and any person duly
designated by himor her shall have authority to require the attendance
of and to exami ne under oath all persons whose testinony he or she nay
require relative to such business.

2. No person subject to investigation or exanmination under this
section may knowingly withhold, abstract, renpve, nutilate, destroy or
secrete any books, records, conputer records or other infornation.

3. The expenses incurred in naking any exanination pursuant to this
section shall be assessed against and paid by the student |oan servicer

so _exami ned, except that travelling and subsistence expenses so incurred
shal | be charged against and paid by servicers in such proportions as

the superintendent shall deemjust and reasonable, and such propor-
tionate charges shall be added to the assessnent of the other expenses
incurred upon each examination. Upon witten notice by the superinten-
dent of the total anmpunt of such assessnent. the servicer shall becone
liable for and shall pay such assessnent to the superintendent.

4. In any hearing in which a departnent enployee acting under authori -
ty of this chapter is available for cross-examnation, any officia
witten report, worksheet, other related papers, or duly certified copy
thereof, conpiled, prepared, drafted, or otherwi se made by said depart-
nent enployee, after being duly authenticated by said enployee., may be
adnitted as conpetent evidence upon the oath of said enployee that said
wor ksheet . investigative report, or other related docunents were
prepared as a result of an exam nation of the books and records of a
servicer or other person, conducted pursuant to the authority of this

chapter.
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5. Unless it is an exenpt organization, affiliates of a student |oan
servicer are subject to examination by the superintendent on the sane
terns as the servicer, but only when reports from or examnation of, a
servicer provides evidence of unlawful activity between a servicer and
affiliate benefitting, affecting, or arising fromthe activities requ-
lated by this article.

6. This section shall not apply to exenpt organizations. To the extent
the superintendent is authorized by any other law to nake an exami nation
into the affairs of any exenpt organization, this subdivision shall not
be construed to lint in any way the superintendent's authority, regard-
ing the subjects of such an exanination, or otherw se.

8 723. Penalties for violation of this article. 1. In addition to such
penalties as may otherwise be applicable by law, including but not
limted to the penalties available under section forty-four of this
chapter, the superintendent may, after notice and hearing, require any
person found violating the provisions of this article or the rules or
reqgulations pronmulgated hereunder to pay to the people of this state a
penalty for each violation of the article or any reqgulation or policy
pronul gated hereunder a sumnot to exceed the greater of (i) two thou-
sand dollars or where such violation is wilfull ten thousand dollars for
each offense; (ii) a nultiple of two tines the aggregate danamges attri b-
utable to the violation; or (iii) a miltiple of two tines the aggregate
econonic gain attributable to the violation.

2. Nothing in this article shall linmt any statutory or commbn-I|aw
right of any person to bring any action in any court for any act, or the
right of the state to punish any person for any violation of any |aw

8 724. Severability of provisions. If any provision of this article,
or the application of such provision to any person or circunstance,

shall be held invalid, illegal or unenforceable, the renmninder of the
article, and the application of such provision to persons or circum
stances other than those as to which it is held invalid, illegal or

unenforceable, shall not be affected thereby.

§ 725. Conpliance with other laws. 1. Student |oan servicers shal
engage in the business of servicing student loans in confornmity with the
provisions of the financial services law, this chapter, such rules and
regulations as may be pronul gated by the superintendent thereunder and
all applicable federal laws and the rules and regulations promil gated
t her eunder.

2. Nothing in this section shall be construed to limt any otherw se
applicable state or federal |law or regulations.

8 2. Subdivision 10 of section 36 of the banking law, as anended by
chapter 182 of the laws of 2011, is amended to read as foll ows:

10. Al reports of exami nations and investigations, correspondence and
menoranda concerning or arising out of such exam nation and investi-
gations, including any duly authenticated copy or copies thereof in the
possession of any banking organization, bank holding company or any
subsidiary thereof (as such ternms "bank holding conpany" and "subsid-
iary" are defined in article three-A of this chapter), any corporation
or any other entity affiliated with a banking organization wthin the
meani ng of subdivision six of this section and any non-banki ng subsi d-
iary of a corporation or any other entity which is an affiliate of a
banki ng organization wthin the neaning of subdivision six-a of this

section, foreign banking corporation, licensed |lender, licensed casher
of checks, licensed nortgage banker, registered nortgage broker,
licensed nortgage loan originator, licensed sales finance conmpany,

registered nortgage loan servicer, |icensed student |oan servicer
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licensed insurance premum finance agency, licensed transmtter of
money, |licensed budget planner, any other person or entity subject to
supervision under this chapter, or the departnent, shall be confidenti al
comuni cations, shall not be subject to subpoena and shall not be nmade
public unless, in the judgnent of the superintendent, the ends of
justice and the public advantage will be subserved by the publication
thereof, in which event the superintendent nmay publish or authorize the
publication of a copy of any such report or any part thereof in such
manner as may be deened proper or unless such [aws specifically author-
ize such disclosure. For the purposes of this subdivision, "reports of
exam nations and investigations, and any correspondence and menoranda
concerning or arising out of such exam nations and investigations",
i ncludes any such nmaterials of a bank, insurance or securities regul ato-
ry agency or any unit of the federal governnent or that of this state
any other state or that of any foreign government which are considered
confidential by such agency or unit and which are in the possession of
the departnment or which are otherw se confidential materials that have
been shared by the departnent with any such agency or unit and are in
t he possession of such agency or unit.

8§ 3. Section 39 of the banking |law, as amended by section 1 of part FF
of chapter 59 of the laws of 2004, subdivisions 1, 2 and 5 as anended by
chapter 123 of the laws of 2009, subdivision 3 as anended by chapter 155
of the Ilaws of 2012 and subdivision 6 as amended by chapter 217 of the
| aws of 2010, is anended to read as foll ows:

8§ 39. Orders of superintendent. 1. To appear and explain an apparent
vi ol ati on. Whenever it shall appear to the superintendent that any bank-
ing organization, bank holding conpany, registered nortgage broker,
I icensed nortgage banker, licensed student |load servicer, registered
nmortgage loan servicer, |licensed nortgage |oan originator, |icensed
| ender, licensed casher of checks, licensed sales finance conpany,
licensed insurance premum finance agency, |licensed transmtter of
nmoney, |icensed budget planner, out-of-state state bank that maintains a
branch or branches or representative or other offices in this state, or
foreign banking corporation licensed by the superintendent to do busi-
ness or maintain a representative office in this state has violated any
law or regulation, he or she may, in his or her discretion, issue an
order describing such apparent violation and requiring such banking
organi zati on, bank hol di ng conpany, registered nortgage broker, |icensed
nortgage banker, licensed student |oan servicer, |icensed nortgage |oan
originator, licensed |lender, |icensed casher of checks, |licensed sales
finance conpany, |icensed insurance premumfinance agency, |icensed
transmtter of noney, |icensed budget planner, out-of-state state bank
that maintains a branch or branches or representative or other offices
inthis state, or foreign banking corporation to appear before him or
her, at a tine and place fixed in said order, to present an explanation
of such apparent viol ation.

2. To discontinue unauthorized or unsafe and unsound practices. Wen-

ever it shall appear to the superintendent that any banking organiza-
tion, bank hol di ng conpany, registered nortgage broker, |Iicensed nort-
gage banker, |licensed student |oan servicer, registered nortgage |oan
servicer, licensed nortgage |loan originator, licensed I|ender, |icensed
casher of checks, licensed sales finance conpany, |icensed insurance
prem um finance agency, licensed transmtter of noney, |icensed budget

pl anner, out-of-state state bank that naintains a branch or branches or
representative or other offices in this state, or foreign banking corpo-
ration licensed by the superintendent to do business in this state is
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conducting business in an unauthorized or unsafe and unsound manner, he
or she may, in his or her discretion, issue an order directing the
di sconti nuance of such unauthorized or unsafe and unsound practices, and
fixing a time and place at which such banki ng organi zati on, bank hol di ng
conmpany, registered nortgage broker, |icensed nortgage banker, |icensed
student | oan servicer, registered nortgage |oan servicer, licensed nort-
gage loan originator, licensed Ilender, |icensed casher of checks,
licensed sal es finance conpany, |licensed insurance prem um finance agen-
cy, licensed transmtter of noney, |icensed budget planner, out-of-state
state bank that maintains a branch or branches or representative or
other offices in this state, or foreign banking corporation nmay volun-
tarily appear before himor her to present any explanation in defense of
the practices directed in said order to be discontinued.

3. To nake good inpairnent of capital or to ensure conpliance with
financial requirenents. Wenever it shall appear to the superintendent
that the capital or capital stock of any banking organi zation, bank
hol di ng conpany or any subsidiary thereof which is organized, |icensed
or registered pursuant to this chapter, is inpaired, or the financial
requi rements inposed by subdivision one of section two hundred two-b of
this chapter or any regulation of the superintendent on any branch or
agency of a foreign banking corporation or the financial requirenents
i mposed by this chapter or any regul ati on of the superintendent on any
licensed | ender, registered nortgage broker, licensed nortgage banker
licensed student loan servicer, licensed casher of checks, |icensed
sales finance conpany, licensed insurance premum finance agency,
licensed transmtter of noney, |icensed budget planner or private banker
are not satisfied, the superintendent nmay, in the superintendent's
discretion, issue an order directing that such banking organization
bank hol di ng conpany, branch or agency of a foreign banking corporation

registered nortgage broker, |licensed nortgage banker, |icensed student
| oan servicer, licensed | ender, |icensed casher of checks, |icensed
sales finance conpany, |licensed insurance premum finance agency,
licensed transmtter of noney, |icensed budget planner, or private bank-

er make good such deficiency forthwith or within a tine specified in
such order.

4. To make good encroachnents on reserves. Wenever it shall appear to
the superintendent that either the total reserves or reserves on hand of
any banking organization, branch or agency of a foreign banking corpo-
ration are bel ow the amount required by or pursuant to this chapter or
any other applicable provision of law or regulation to be naintained, or
that such banking organization, branch or agency of a foreign banking
corporation is not keeping its reserves on hand as required by this
chapter or any other applicable provision of |aw or regul ation, he or
she may, in his or her discretion, issue an order directing that such
banki ng organi zati on, branch or agency of a foreign banking corporation
make good such reserves forthwith or within a tine specified in such
order, or that it keep its reserves on hand as required by this chapter.

5. To keep books and accounts as prescribed. Wenever it shall appear
to the superintendent that any banki ng organizati on, bank hol di ng conpa-
ny, registered nortgage broker, licensed nortgage banker, licensed
student | oan servicer, registered nortgage | oan servicer, |licensed nort-
gage loan originator, |licensed lender, licensed casher of checks,
licensed sal es finance conpany, |icensed insurance prem umfinance agen-
cy, licensed transnmitter of noney, |licensed budget planner, agency or
branch of a foreign banking corporation |icensed by the superintendent
to do business in this state, does not keep its books and accounts in
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such manner as to enable himor her to readily ascertain its true condi-
tion, he or she may, in his or her discretion, issue an order requiring
such banki ng organi zati on, bank holding conpany, registered nortgage
broker, licensed nortgage banker, |icensed student |oan servicer, regis-
tered mortgage loan servicer, |licensed nortgage |oan originator,
licensed | ender, licensed casher of checks, licensed sales finance
conpany, licensed insurance prem um finance agency, licensed transmtter
of money, licensed budget planner, or foreign banking corporation, or
the officers or agents thereof, or any of them to open and keep such
books or accounts as he or she may, in his or her discretion, determnne
and prescribe for the purpose of keeping accurate and conveni ent records
of its transactions and accounts.

6. As used in this section, "bank hol di ng conmpany” shall have the sane
nmeaning as that termis defined in section one hundred forty-one of this
chapter.

§ 4. Paragraph (a) of subdivision 1 of section 44 of the banking |aw,
as anmended by chapter 155 of the laws of 2012, is anmended to read as
fol | ows:

(a) Wthout linmting any power granted to the superintendent under any
ot her provision of this chapter, the superintendent may, in a proceeding
after notice and a hearing, require any safe deposit conpany, |icensed
| ender, |licensed casher of checks, |Ilicensed sales finance conpany,
|icensed insurance premum finance agency, licensed transmtter of
money, |licensed nortgage banker, |icensed student |oan servicer, regis-
tered nortgage broker, licensed nortgage loan originator, registered
mortgage |loan servicer or |licensed budget planner to pay to the people
of this state a penalty for any violation of this <chapter, any regu-
lation pronulgated thereunder, any final or tenporary order issued
pursuant to section thirty-nine of this article, any condition inposed
in witing by the superintendent in connection with the grant of any
application or request, or any witten agreenent entered into wth the
superi nt endent.

8 5. This act shall take effect on the one hundred eightieth day after
it shall have becone a | aw.




