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Introduced by M of A GUNTHER, GALEF, BENEDETTO JAFFEE, MONTESANQ
STEC -- Multi-Sponsored by -- M of A BARCLAY, CRESPO, DAVILA,
G GI0O GOODELL, PERRY, RIVERA, TH ELE -- read once and referred to
the Conm ttee on Codes

AN ACT to anend the penal law, in relation to providing that an el enen-
tary or secondary school student shall be incapable of consenting to
sexual conduct with a school enployee

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Section 130.00 of the penal law is amended by adding a new
subdi vision 14 to read as foll ows:

14. "School enployee" shall nean any person defined as an "enpl oyee"
or "volunteer" pursuant to section eleven hundred twenty-five of the
education | aw.

8 2. Paragraphs (i) and (j) of subdivision 3 of section 130.05 of the
penal |aw, paragraph (i) as anended and paragraph (j) as added by
section 1 of part JJ of chapter 55 of the laws of 2018, are anmended and
a new paragraph (k) is added to read as foll ows:

(i) a resident or inpatient of a residential facility operated,
licensed or certified by (i) the office of mnental health; (ii) the
office for people with developnental disabilities; or (iii) the office
of al coholism and substance abuse services, and the actor is an enpl oyee
of the facility not married to such resident or inpatient. For purposes
of this paragraph, "enployee" nmeans either: an enpl oyee of the agency
operating the residential facility, who knows or reasonably should know
that such person is a resident or inpatient of such facility and who
provides direct care services, case nmanagenent services, nmedical or
other «clinical services, habilitative services or direct supervision of
the residents in the facility in which the resident resides; or an offi-
cer or other enployee, consultant, contractor or volunteer of the resi-
dential facility, who knows or reasonably should know that the person is
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a resident of such facility and who is in direct contact with residents
or inpatients; provided, however, that the provisions of this paragraph

shall only apply to a consultant, contractor or volunteer providing
services pursuant to a contractual arrangenment with the agency operating
the residential facility or, in the case of a volunteer, a witten

agreement with such facility, provided that the person received witten
notice concerning the provisions of this paragraph; provided further,
however, "enployee" shall not include a person with a developnental
disability who is or was receiving services and is al so an enpl oyee of a
service provider and who has sexual contact with another service recipi-
ent who is a consenting adult who has consented to such contact; [e+]

(j) detained or otherwise in the custody of a police officer, peace
officer, or other | aw enforcenent official and the actor is a police
of ficer, peace officer or other |aw enforcement official who either: (i)
is detaining or naintaining custody of such person; or (ii) knows, or
reasonably should know, that at the time of the offense, such person was
detained or in custody[-]. or

(k) a student at an elenentary or secondary school, and the actor:

(i) is a school enployee at the sanme school or co-located school such
student attends, and

(ii) is eighteen years of age or older and nore than four years ol der
than such student at the tine of the act, and

(iii) is not married to such student, and

(iv) knows or reasonably should know that such person is a student at
such school or co-located school, and

(v) he or she is not a student at the same schoaol

8§ 3. This act shall take effect on the first of Novenber next succeed-
ing the date on which it shall have becone a | aw.




