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STATE OF NEW YORK

1865

2019- 2020 Regul ar Sessi ons

| N ASSEMBLY

January 17, 2019

Introduced by M of A PRETLOVN-- read once and referred to the Commt-
tee on Transportation

AN ACT to anend the vehicle and traffic law, in relation to the cri m nal
penal ties for operating a notor vehicle under the influence of al coho
or drugs and providing for inmpoundnent of the vehicle driven while
under the influence of alcohol or drugs

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Paragraph (a) and subparagraph (i) of paragraph (b) of
subdi vision 1 of section 1193 of the vehicle and traffic |aw, paragraph
(a) as anmended by chapter 75 of the |aws of 1994 and subparagraph (i) of
paragraph (b) as anended by chapter 169 of the |laws of 2013, are anmended
to read as foll ows:

(a) Driving while ability inpaired. A violation of subdivision one of
section eleven hundred ninety-two of this article shall be a traffic
i nfracti on and shall be punishable by a fine of not Iless than three
hundred dollars nor nore than five hundred dollars or by inprisonnent in
a penitentiary or county jail for not nore than fifteen days or by
I npoundnent of the vehicle used in the offense for a period of not nore
than fifteen days, or by both such fine and inprisonnment or by both such
fine and inpoundrent. A person who operates a vehicle in violation of
such subdivi sion after having been convicted of a violation of any
subdi vision of section eleven hundred ninety-two of this article within
the preceding five years shall be punished by a fine of not Iless than
five hundred dollars nor nore than seven hundred fifty dollars, or by
i mprisonment of not more than thirty days in a penitentiary or county

jail or by inpoundnent of the vehicle used in the offense for a period
of not nore than thirty days or by both such fine and inprisonnent or by
both such fine and inpoundnent. A person who operates a vehicle in

violation of such subdivision after having been convicted two or nore
times of a violation of any subdivision of section el even hundred nine-
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ty-two of this article within the preceding ten years shall be guilty of
a msdeneanor, and shall be punished by a fine of not |ess than seven
hundred fifty dollars nor nore than fifteen hundred dollars, or by
i mprisonment of not nore than one hundred eighty days in a penitentiary
or county jail or by inpoundnent of the vehicle used in the offense for
a period of not nore than ninety days or by both such fine and inprison-
ment or by both such fine and i npoundnent.

(i) A violation of subdivision twd, three, four or four-a of section
el even hundred ninety-two of this article shall be a msdenmeanor and
shall be punishable by a fine of not less than five hundred dollars nor
nmore than one thousand dollars, or by inprisonnent in a penitentiary or
county jail for not nore than one year or by inpoundnent of the vehicle
used in the offense for a period of not nore than one year, or by both
such fine and inprisonnent or by both such fine and inpoundnent. A
violation of paragraph (a) of subdivision two-a of section eleven
hundred ninety-two of this article shall be a nmisdeneanor and shall be
puni shable by a fine of not |ess than one thousand dollars nor nore than
two thousand five hundred dollars or by inprisonment in a penitentiary
or county jail for not nore than one year, or by both such fine and
i mprisonnent.

8 2. Subdivision 1 of section 1193 of the vehicle and traffic law is
anended by addi ng a new paragraph (h) to read as foll ows:

(h) No sentence of inpoundnent may be inposed pursuant to this subdi-
vision until the owner of the notor vehicle used in the offense has been
notified that inpoundnent may be ordered and they are given a reasonable
opportunity to denonstrate why such sentence should not be inposed. In
exercising its sentencing discretion in any case where the owner of the
notor vehicle used in the offense is not the defendant. the court shal
consider (1) the due diligence exercised by the owner to prevent the
unl awful use of the notor vehicle by the defendant, and (2) the undue
hardship to the owner in the event of a sentence of inpoundnent.

§ 3. The vehicle and traffic |law is amended by adding a new section
1193-a to read as foll ows:

8 1193-a. Inpoundnent and redenption of vehicles. 1. Wien a sentence
of inpoundnent is inposed by the court pursuant to subdivision one of
section eleven hundred ninety-three of this article, the owner shal
surrender the vehicle used in the offense to an officer of the |loca
authority, who shall renpve or arrange for the renpval of the vehicle to
a garage, autonobile pound, or other place of safety where it shall
remai n i npounded for the tine inposed by the sentencing court. The vehi -
cle shall be entered into the New York statewide police infornmation
network as an inpounded vehicle.

2. A nptor vehicle so inpounded shall be in the custody of the |oca
authority and shall not be rel eased until:

(a) The expiration of the inpoundnent period inposed by the sentencing
court.

(b) Paynment has been nade for the reasonable costs of renoval, storage
and processing of the notor vehicle. The registered owner of the vehicle
shall be responsible for such paynent provided, however, that if he or
she was not the operator at the tinme of the offense he or she shall have
a cause of action against such operator to recover such costs.

(c) Where the notor vehicle was operated by a person who at the tine
of the offense was the owner thereof, satisfactory evidence that the
regi stered owner or other person seeking to redeem the vehicle has a
license or privilege to operate a notor vehicle in this state.
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3. If fifteen days have elapsed fromthe expiration of the term of
i npoundnent i nposed by the sentencing court, and the notor vehicle has
not been rel eased pursuant to subdivision tw of this section, the |oca
authority shall nmake inquiry in the manner prescribed by the comm ssion-
er as to the nanme and address of the owner and any |ienholder and upon
receipt of such infornmation shall notify the owner and the [|ienholder
if any, at his or her last known address by certified mail, return
recei pt requested, that if the vehicle is not retrieved pursuant to
subdivision tw of this section withinthirty days fromthe date the
notice is given, it will be forfeited. If the vehicle was registered in
New York state the |last known address shall be that address on file with
the commissioner. If the vehicle was reqgistered out-of-state or was not
registered, notification shall be nmade in the manner prescribed by the
conm Sssi oner.

4. A notor vehicle that has been inpounded and not retrieved pursuant
to the foregoing provisions of this section shall be forfeited to the
local authority wupon expiration of the period of notice set forth in
subdi vision three of this section. A proceeding to decree such forfei-
ture and to recover towi ng and storage costs, if any, to the extent such
costs exceed the fair nmarket value of the vehicle, may be brought by the
local authority in the court in which the defendant was sentenced for
the crime of driving while ability inpaired or driving while intoxicated
by petition for an order decreeing forfeiture of the nptor vehicle
acconpanied by an affidavit attesting to facts showing that forfeiture
is warranted. If the identity and address of the owner and/or |ienhol der
is known to the local authority, ten days notice shall be given to such
party, who shall have an opportunity to appear and be heard prior to
entry of an order decreeing forfeiture. Where the court is satisfied
that forfeiture of a notor vehicle is warranted in accordance with this
section, it shall enter an order decreeing the forfeiture of such vehi-
cle. Provided, however, that the court at any tine prior to entry of
such order may authorize release of the vehicle in accordance wth
subdi vision two of this section upon a showi ng of good cause for failure
to retrieve sane prior to commencenent of the proceeding to decree
forfeiture, but if the court orders release of the notor vehicle as
herein provided and the vehicle is not redeened within ten days fromthe
date of such order, the vehicle shall be deened to have been abandoned
and the court, upon application of the |ocal authority, nust enter an
order decreeing its forfeiture.

5. A notor vehicle forfeited in accordance with the provisions of this
section shall be and becone the property of the local authority, subject
however to any lien that was recorded prior to the i npoundnent of the
vehi cl e.

6. For the purposes of this section, the term"local authority" neans
the nmunicipality in which the notor vehicle was seized; except that if
the notor vehicle was seized on property of the New York state thruway
authority or property under the jurisdiction of the office of parks,
recreation and historic preservation, the departnent of transportation,
or a public authority or comrmission, the term"local authority" neans
such authority, office, departnent, or conmission. A county may provide
by local law that the county may act as the agent for a local authority
under this section.

7. Wen a vehicle has been i npounded pursuant to this section, the
local authority or any person having custody of the vehicle shall nmke
the vehicle available or grant access to it to any owner or any person
designated or authorized b such owner for the purpose of (a) takin




O©CoOoO~NOUP~WNE

A. 1865 4

possessi on of any personal property found within the vehicle and (b)
obtaining proof of registration, financial security, title or docunenta-
tion in support thereof.

8. Upon application by the defendant, the sentencing court nmay fashion
an _alternative nethod of disabling and/or securing the car fromuse by
the defendant for the duration of the inpoundnent period.

9. Any person who knowingly fails to surrender a vehicle for inpound-
ment pursuant to this section shall be guilty of a m sdenmeanor puni sha-
ble by a fine of not less than five hundred dollars nor nore than one
thousand dollars, or by inprisonment in a penitentiary or county jai
for not nore than one year, or by both such fine and inprisonnent.

8 4. This act shall take effect inmmediately and shall apply to
proceedi ngs commenced on and after such date.




